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Introductory Paper  

 

 

 

Presented by Professor Lee, S. Chai.  

 

 

1) Introduction  

 

The background against which the Convention was adopted was already well explained by the 

Secretary General. As a striking feature, you would have noted that it was on the list of the work at the 

Legal Committee for 30 years and was under consideration for many, many years. I had been 

personally involved in the discussion of the matter for 15 years. This is something quite unusual. This 

represents a unique character of this Convention, different from the many conventions recently 

considered and adopted at the Legal Committee, and it explains by itself, that the Convention contains 

complex and diverse elements rarely seen in other international conventions of similar character.  

 

 

2) General Background  

 

The Convention adopted at Nairobi in May was, by the press, hailed as a success. The fact that the 

adoption captured the attention of the press as such and described as a success reflects the fact that 

up to the very last moment before we went to Nairobi, there existed an element of uncertainty as to 

whether the conference would come up with a product. It was true that we went to Nairobi with a draft 

Convention which contained so many uncertain elements. Somehow, the conference managed to agree 

on a text universally acceptable. The Secretary General personally intervened at every critical stage in 

the formulation of the Convention. I had the privilege in witnessing that had we not had such strenuous 

efforts exerted on his part, I dare say that we would not have an agreed convention now.  

However, it is too early to say that the Convention is a success and too premature to celebrate its 

success. At that stage, we were happy to see a product and we did not have the time to consider its 

quality. Now is the time to consider its future, and its viability and applicability should be tested. In the 

course of doing this, its real quality will be questioned and we will see whether the Convention is a real 

success or not. It is a task to be carried out in the future, and at this time it is a matter of prediction. This 

is an occasion to commit ourselves to work together for putting them into practice, in the hope that one 

day its original ideal and objective will be materialized. For this reason, I believe that today, this 

conference is held at a very opportune moment. Given so many eminent speakers present here, 



 
 

 

representing a wide spectrum from public bodies including the IMO to industries concerned, it would 

constitute an enormous contribution to the success of the Convention. At the same time, I should point 

out that it is only a beginning in the process of a long struggle and challenge. We should work together 

in the future by exchanging information and cooperating with each other. The immediate task I would 

concentrate on as the chairman of the Legal Committee is, at the earliest time possible, to see the 

Convention go into effect, so that it would develop into a universally accepted international norm.  

 

 

3) My Mission Today  

 

My mission as opening speaker is limited to set the ball rolling. I am in a delicate position, not to 

repeat what have been said by our Minister and the Secretary General, at the same, not to encroach on 

the areas to be covered by the experts who will present later today. I certainly do not intend to discuss 

in detail the Convention and neither would you have the taste nor the patience to hear from me long, 

legal arguments. For this purpose, I propose that I should simply draw a picture for you to better 

understand what shall be presented by the speakers following. In the course of doing this, I may have to 

pose some questions, but I would certainly refrain from arguing one way or the other or answering to 

the complicated legal questions. Even this vague reply should be regarded as my personal view and 

should not be attributed as a statement representing an official view of the Legal Committee.  

 

 

4) Dual Nature and Various Objectives  

 

One of distinguishing features of the Convention is its dual character. It is a rare convention 

incorporating public and private law elements. In the past, the Legal Committee was accustomed to 

dealing with international conventions with only either one of these two elements. They are different not 

only in its nature but also persons dealing with it. The expertise are located in different places, and 

organizations responsible are attached to different departments. As a corollary to this difference, the 

objectives aimed to achieve also differed. For this Convention, I witnessed in the Legal Committee 

meetings on several occasions that a decision made at a session was reversed later at the next session, 

and the process repeating itself again. It is quite unusual to see the Legal Committee taking up a 

decision which rebuts its previous decision. The contents of the Convention changed drastically from 

time to time, sometimes to the extent that it did not like one before. In fact, when I took over the 

responsibility as Chairman of the Legal Committee two years ago, there were still several unresolved 

issues even when a diplomatic conference had been already set to go. Furthermore, new issues were 

still pouring in and I did not have a choice but to rule that no new issues would be entertained. This is 



 
 

 

why questions and doubts lingered on until the very last moment up to the Nairobi International 

Conference.  

 

 

5) What is a wreck?  

 

A wreck is defined in Article 1. A simple and typical example of a wreck is a seagoing big ship with a 

huge volume of cargo, while on voyage at sea, sinking and lying on seabed. It may be possible that a 

ship without cargo constitutes a wreck as well as a cargo constitutes a wreck without the wrecked ship 

from which it separates. A wreck is not necessarily fixated on a particular place and it may be moving at 

the bottom or even floating on the surface of the sea. For the Convention to enter into play, such a 

wreck should constitute a hazard. The Convention is not concerned with the extraction of valuables 

remaining at the sea bottom after a sea incident involving a ship wreck hundreds years ago. In similar 

cases where a wreck has salvage value, although the application of the Convention is not totally 

excluded, the salvage regime will come first and resolve the problem in all practical sense (Art.11(2)). In 

the end, the Convention is mainly concerned with ships which constitute a burden with no benefit 

causing nuisance, mischief and even damages.  

Once again, the Convention regulate wrecks which constitute a hazard. In assessing the existence of 

a hazard, two criteria are suggested in the Convention, that is to say 1) the safety of navigation 

(Art.1(5)(a)) and 2) the marine environment (Art.1(5)(b)). The environmental damage may be to fishing 

resources and coastal interests including those of hoteliers. Furthermore, it may include ecological harm 

to sea life or to reputation as a seaside resort. The maritime administration of a coastal state is charged 

to make assessments according to the Convention(Art. 6), which not only makes assessments about 

the existence of such harm but also its degree and extent to justify certain measures of action. Fears 

may be expressed when it makes an assessment that it would turn a blind eye in cases where its ships 

passing through the point are scarce, or cases where it would be difficult to persuade its budget 

authority to put up the necessary resources. On the other hand, when there is a big shipping company 

or strong backing insurer, the administration becomes wry or even over wry about its potential harm and 

may be tempted to take actions to the last measure.  

 

 

6) Parties concerned and Measures necessary  

 

As alluded before, we are concerned with ship-wrecks with no salvage value. It would therefore fall on 

the shipowner as a burden. For this reason, a flag state would not normally be interested nor become 

directly involved in the incident except to the extent that it should protect its subjects. The jurisdiction it 



 
 

 

would exercise over its ship has been already tarnished by the ship grounding, and finding no financial 

value, it has little to claim.  

For the shipowner, it is a tragic incident which he is eager to forget. Undoubtedly, he is the presenter 

of the cause, whether he is legally responsible or not. At least, he is morally obliged to reinstate the 

conditions to their previous state which were harmed by the operation carried out for his benefit. He 

may be tempted to hide behind the armory of a paper company.  

It would normally be the administration of a coastal state which is usually most directly involved. 

People tend to look to the administration when they cannot identify the person responsible and find a 

tangible person. The administration serves as an easy target to direct its blames, and the blame would 

not be limited to the maritime administration but also the general administration, including the 

government as a whole. However its resources are always limited, particularly where financial burden is 

involved. It has to persuade the budget authority. But, being in many cases an innocent bystander, it is 

very difficult to justify certain measures carried out at a quarter underneath the sea surface. It also has 

every incentive to remain unactioned, hoping the wreck becoming moribund sooner or later without 

related accidents happening.  

 The Convention also contains certain measures aimed at promoting cooperation between 

neighbouring states  

It is, in the end, the general public or the industry as a whole that has to suffer and the general 

interest is here at stake. It is, therefore, easy to persuade and say that we should do something against 

it. It is, however, not easy to pinpoint who should do what. It is a balancing act among different interests. 

The Convention intends to do basically two things. Firstly, it intends to prevent accidents by marking, 

locating and publishing them. Secondly, it intends to eliminate the cause by removing the wreck. The 

Convention sets out precisely to identify the person responsible and the duty to be carried out, which 

includes guaranteeing financial security.  

 

 

7) Location of Wreck.  

 

A wreck may be located in an exclusive economic zone, in territorial sea or even internal waters. It 

may not be fixated at a particular place, but may be floating at sea. In terms of its jurisdiction, however, 

it is the same as a fixated one, solely depending on where it is found. From practical points of view, 

whichever zone a wreck is found in, does not usually matter. In many cases, not only seafarers but also 

officials in the administration are not aware or bother about such a distinction. For lawyers, it is a 

different matter. On this particular issue, decisions were made one way or the other and later changed 

several times, and in fact up to the last moment, a fear existed that the conference was doomed to fail 

based on this very ground. Initially, it was assumed without much thought that the Convention should 

apply to all three areas, and later a suggestion was made that for the application at territorial sea and 



 
 

 

internal waters, the state party should have an option not to apply (what is called "opt-out"). This 

proposal was later further developed to suggest that the Convention should in principal apply only to the 

exclusive economic zone but with the possibility for a state party to declare that it will apply the 

Convention to its territorial sea and internal waters by way of notification (what is called "opt-in"). Some 

time later, a new suggestion came out along similar lines with opt-in but with further limitation on the 

scope of opt-in ("limited opt-in"). According to this last suggestion, a state party should have an option 

only to apply certain limited provisions to its territorial and internal waters. The provisions to be applied 

by virtue of an opt-in as such would be provisions of private law nature, notably the provisions for 

insurance and financial security.  

 

 

8) Arguments relating to UNCLOS 1982  

 

The arguments relating to the scope of application is closely linked with arguments relating to 

UNCLOS 1982, although there were some other grounds in support of their suggestions. As we will see, 

there is also some discussions and arguments based on UNCLOS 1982 with a matter unrelated to the 

scope of application as well.  

The first attack was launched on its application to the exclusive economic zone. According to the 

argument, coastal states are not entitled to intervene with a ship while in exclusive economic zones for 

the reason of the safety of navigation, and only possible to intervene on the grounds of protecting the 

marine environment. Once confronted with this argument, the draft Convention had to retreat and was 

reduced to reference to only the marine environment, eliminating the element of safety of navigation. 

The argument in this line, though may be very powerful for the sake of legal argument, in terms of 

common sense, devoid of any merits. If this argument is to be valid, it would, in fact, mean that 

UNCLOS would constitute an obstacle to the better realization of marine safety. With the 

encouragement from the UN Bureau of the Law of the Sea, to the effect that the UNCLOS is not a final 

version and there exists a possibility to further develop a version from the existing UNCLOS, the 

element of safety of navigation was later restored (Art 1 (5)(a)).  

Another attack erupted, some time afterwards, but with more lasting effect, with regard to its 

application to internal waters and territorial sea. The argument just noted for the exclusive economic 

zone is based on the grounds that in the light of the provision of UNCLOS, the jurisdiction of coastal 

states was overstretched to the exclusive economic zone by the then draft Convention. The argument 

for internal waters and territorial sea is opposite, and it claims that the jurisdiction of coastal states 

under the convention is too restrictive in the light of the one conferred on the state parties under 

UNCLOS. Some states argued that it might infringe on their sovereignty, which tends to arise some 

emotional effect whenever an international convention is considered. Finally, a compromise had to be 



 
 

 

reached on such terms that it would not only be not difficult to understand, but also justified in the legal 

and practical sense. The final product is seen in Art 3(2).  

 

 

9) Two Related Issues  

 

A question was raised in relation to the scope of application to internal waters. This is essentially a 

matter of policy. A proposal was made to limit its application to territorial seas. It, however, turned out 

that the proposal could not accommodate the wrecks at ports or seaways adjacent to them. 

Nevertheless, most states agreed that the Convention should not apply to wrecks lying in internal rivers, 

lakes or even ponds. It was very difficult to draw a line in terms of geographical delimitation, particularly 

in areas where a port is located on a river and near the sea. In the end, a new device was introduced, 

under which the convention would apply to internal waters but only where the ships are sea-going. For 

this purpose, the words "within its territory" in Art 3(2) are retained, whereas, in 1(2), the word 

"seagoing" remains included while defining the ship.  

Another related issue was raised as to whether it is lawful in international law that the Convention 

should apply to ships flying the flag of non-state parties. Once, an argument was advanced that, under 

UNCLOS as well as customary international laws, it is illegal to require a ship calling at a port to hold an 

insurance certificate to the extent that requires insurance coverage of risks for when the ship later 

enters territorial sea or exclusive economic zone or even other territorial seas of non-state parties. This 

argument was put down soon for having seen many similar precedents in so many international 

conventions starting with CLC 1969.  

Later, a similar argument was advanced limited to ships just passing a member state's territorial sea 

but not calling at its port. These states argued that the ship is entitled to unlimited right of passage 

through territorial sea and the requirement of an insurance to ships exercising such rights effectively 

amounts to the restriction to the rights guaranteed by UNCLOS and international customary laws. The 

Convention, although not offering a definitive answer to this question, had to be satisfied with a 

provision in Art 16.  

 

 

10) Liability of the Shipowner.  

 

The Convention targets the operator as the person obliged to report, together with the master, and 

also targets the registered owner as the person to remove a wreck. The registered owner is made as 

the person financially responsible for the costs of locating, marking and removing the wreck. The 

registered owner is a person easy to identify and trace, and he is also the one most likely to hold 

ownership of property, at least of the ship, and easy to lay obligation of taking on liabilities.  



 
 

 

His liability is that of strict liability. Unless his liability is exempted by the Convention, he would be 

liable once causation is established between such costs and the action taken in relation to the wreck. 

The Convention introduces several causes for exonerating the shipowner, which were copied from other 

conventions such as CLC, HNS Convention without much discussion about its scope and justification.  

A proposal was made in the course of its deliberation at the Legal Committee representing the 

interests of shipowners for the channelling. The channeling in this context means that, by and instead of 

making the whole liability on the shoulder of the registered owner, other persons involved in the 

operation of ship including the actual shipowner should be resolved from his liability. Despite the 

powerful argument advanced by the industry concerned, the proposal was rejected mainly for the 

reason that the Convention does not have back-up and top-up insurance, as CLC has through IOPC 

Fund, and HNS through HNS Fund. The approach taken on this point by the Convention is in fact 

identical with that in the Bunker Convention.  

 

 

11) Compulsory Insurance.  

 

Most ships are already insured against the risks for wrecks in maritime practice. The terms of 

insurance commonly seen in many P&I Club rules guarantee such coverage. In that sense, insurance 

provisions in the Convention are supplementary to the already existing regime, aiming to reinforce and 

perfectionize the system. It imposes obligations to insure that every ship subject to the Convention. It 

intends to rectify the defect of the standard insurance which comes from its nature of being a mutual 

insurance. Under the general rules of the P&I Club, for the Club to be responsible, its member as the 

shipowner must be under the obligation to remove and cover damages by paying to the third-party. This 

"pay to be paid rule", by imposing to offer anticipatory guarantee, is not allowed under the new scheme 

as a shield for the Club. Insurance is also guaranteed by port state control. The regime is almost 

identical with those we see for other similar conventions such as CLC, HNS Convention, Bunker 

Convention, Athens Protocol.  

 

 

12) Limitation and Small Ships  

 

The Convention does not set up a new fund for the purpose of limitation, and it relies on the amount 

of the general limitation amount(Art 10 (2)). This means that claims under the Convention would share 

the general fund with other claimants via the credits arising from the same incident. This would be in 

certain circumstances very unsatisfactory, particularly in view of the fact that what is sought under the 

Convention is not compensation but recovery of the costs for the action taken for the shipowner, who 

was under the obligation to rectify the wrong he had caused. Those states exercising the right to 



 
 

 

reserve under LLMC may find only a limited remedy, because the insurance coverage would be only for 

the amount set in the case where no reservation is made (Art 12(1)). This, of course, does not mean to 

inhibit to resort to the shipowner in cases where he has the necessary assets. The administration may 

find some additional fund to cover removal operations under some other regime such as IOPC Fund 

and HNS Fund.  

The Convention does not cover, for compulsory insurance purpose, small ships and ships of less than 

300 gross tons (Art 12(1)). This may cause some concern for the maritime administration, given the fact 

that many small ships lie abandoned in beaches. However, it is likely that coastal states still have the 

jurisdiction to require them to be insured while they remain in their territorial seas (Art 3(2)).  

 

 

13) Settlement of Dispute  

 

The Convention introduces a new measure relating to dispute settlement. The provision is copied 

from UNCLOS. The provision is intended to cover disputes between member states excluding disputes 

between the maritime administration and shipowners which should be resolved usually at a venue in the 

state of that administration. For this reason, the effect is not likely to be a drastic one. In any event, a 

state party may make a reservation on the clause as a last resort when it feels highly uncomfortable.  

 

 

14) Closing Remarks  

 

All I have done is to summarize what has been contained in the Convention. I hope it serves as a 

starting point. I am ready to be enlightened and corrected by the many eminent speakers arriving soon 

from various sectors.  
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ANTICIPATED PROBLEMS WITH APPLYING THE WRC TO 

TERRITORIAL WATERS 

 

 

 

Introduction 

 

Theorically there should be no reason to “anticipate problems” in the application of the international 

conventions, since it can be generally expected that  all their provisions have been seriously studied 

and discussed  before their adoption by the State Parties. 

 

However it reveals, regarding the WRC, that some difficulties could be met by those of the Contracting 

States which will “opt” for an application to their territorial waters of provisions normally set forth 

exclusively for their international waters... 

 

This question deserves to be treated under two aspects : 

- the historical perspective( Part One) 

- the actual provisions of the WRC (Part Two)  

 

 

PART ONE :  

THE BACKGROUND: “OPT-IN” OR “OPT-OUT”. 

 

The outset(1974) 

 

As long ago as 1974/75 the Legal Committee of IMO (IMCO) conducted a review of national laws in 

member states on wreck removal in the aim of introducing a harmonising instrument. Nothing came of 

this until the automn of 1993, at the 69
th
 Session of the IMO Legal Committee, when the topic was first 

raised in its current form . 

 

The 70th Session of the IMO Legal Committee (1994) 

 

In the spring of 1994, Germany, the Netherlands and the United Kingdom submitted a paper suggesting 

the adoption of an international treaty to establish uniform rules for wreck removal operations in 

international waters , in consistence with the powers of coastal states under Article 221 of the United 



 
 

 

Nations Convention on the Law of the Sea 1982 (UNCLOS). 

 

These three sponsoring States also submitted a first draft of a WRC. Consistently with their 

recommendation that draft convention only relates  to international waters. 

 

The involvement of the Comité Maritime International (1996) 

 

In 1996 , the CMI set up an International Working Group (ISC) to study this first draft. 

 

The ISC prepared a Questionnaire which was circulated to the CMI affiliated National Maritime Law 

Associations. 

 

On the basis of the replies received from the NMLAs, the CMI presented a Report to the 74
th
 Session of 

the Legal Committee in October 1996, concluding with a recommendation for a universal wreck removal 

law, covering both territorial and extra-territorial waters but containing an “opt-out” clause, that is to 

say a faculty of exemption for territorial waters : 

 

“The national regimes for wreck removal within territorial waters  may have so many 

similarities that it would be possible to include these areas within the scope of the 

WRC.. 

 

...The unification would be much more complete if the WRC by itself was applicable 

also to international waters , but permitted a state party to exempt such waters from 

its application.” 

 

That Report was received with much sympathy by the Legal Committee. 

 

The period 1996/2000 

 

Although the Draft Convention had been initially presented as a priority item, the Legal Committee only 

used a limited time to discuss the subject during the following ten years, since it was heavily engaged 

upon other matters : the HNS Convention , the revision of the 1976 Limitation Convention (LLMC), the 

Athens Protocol, the SUA Protocol , etc. 

 

During that period a favour was however given to an “opt-in” clause, enabling state parties to extend 

the provisions of the convention , originally designed to only apply to wrecks in the Exclusive Economic 

Zone (EEZ), to wrecks inside their territory including the territorial sea . 



 
 

 

 

That provision was removed from the draft convention at the 90
th
 Session of the Legal Committee in 

April 2005  but thereafter pressure to reinstate it has grown. 

 

The 92th Session of the Legal Committee (October 2006) 

 

Time had however been allocated for the Legal Committee to finalise the text of the WRC at its 91
st
 and 

92
th
 Sessions .However, at the latter Session, held in Paris in October 2006, no agreement was found, 

despite intensive discussions, on a key feature of the draft convention, namely whether it should contain 

an “opt-in” or an “opt-out” provision. 

 

In particular it has been stressed by certain delegations that the jurisdiction of a coastal state in its EEZ 

was restricted by the provisions of Article 56 of the United Nations Convention on the Law of the Sea 

(UNCLOS) to fisheries and other natural resources above and below the seabed, artificial islands, 

marine scientific research and protection/preservation of the marine environment. Except where 

required by the needs of the marine environment, the removal of wrecks does not fall within any of 

these categories, and rights conferred on states by the draft convention would extend the jurisdiction of 

the coastal state beyond that conferred by UNCLOS. These rights should therefore be carefully 

circumscribed. 

 

The London Meeting of the 13th March 2007 

 

In the absence of consensus found at the 92
nd

 Meeting , and  two months only prior to the Diplomatic 

Conference convened in Nairobi (Kenya) in May 2007 , an informal meeting took place at the UK 

Department for Transport , in London on the 13
th
 March 2007.,in the presence of  the representatives 

of 25 states and 4 International Organisations, including IMO and CMI. 

 

Significant efforts were displayed to narrow the gap existing between the states favouring the “opt-in” 

clause and those favouring the “opt-out” provision. 

 

At the end of the meeting, a small drafting committee was set up to prepare draft final amendments to 

the text of the draft WRC prior to its submission to IMO in preparation to the Nairobi Conference. It 

seemed implicit that those amendments would include an “opt-in” provision. 

 

The adoption of the Nairobi International Convention on the Removal of Wrecks , 

2007 

 



 
 

 

The WRC was adopted on the 18
th
 May 2007 by a five-day Diplomatic Conference held in the United 

Nations Office at Nairobi (UNON). 

 

This Convention is officially presented by IMO as “providing the first set of uniform international rules 

aimed at ensuring the prompt and effective removal of wrecks located beyond the territorial sea” , as 

well as “including an optional clause enabling State Parties to apply certain provisions to their territory , 

including their territorial sea.” 

 

Clearly , this is the victory of the partisans of the “opt-in” approach, but it remains to see how the 

convention will work in respect of the application of certain of its provisions to the territorial waters of 

State Parties which will “opt-in”... 

 

 

PART TWO : 

ANALYSIS OF THE PROVISIONS OF THE WRC ENABLING STATE PARTIES TO 

EXTEND ITS PROVISIONS TO THEIR TERRITORIAL SEA. 

 

Definition of the “Convention area” 

 

Article 1(1) defines the “Convention area”as “the exclusive economic zone of a State Party, established 

in accordance with international law or, if a State Party has not established such a zone, an area 

beyond and adjacent to the territorial sea of that State in accordance with international law and 

extending not more than 200 nautical miles from the baselines from which the breadth of its territorial 

sea is measured.” 

 

Definition of the “Affected State” 

 

Article 1(10) defines the “Affected State” as “the State in whose Convention area the wreck is located “. 

 

Location of the wreck 

 

This question could raise certain difficulties. 

 

Although it is clear that the report of the master/operator on the presence of a wreck must be made to 

the “Affected State”, namely to “the State in whose Convention area is located”(see Article 1(10) above 

mentioned) and that the ”Convention area” is defined as the Exclusive Economic Zone, or in any case 

to an area not extending more than 200 miles from the coast -see Article 1(1), it might be the case that 



 
 

 

the wreck is located within territorial waters of the “Affected State”. 

 

On the face of it the Convention cannot apply to that situation . 

 

The “opt-in” clause 

 

It is precisely to avoid that difficulty that in the last minutes efforts displayed before the Nairobi 

Conference to find a compromise, and in particular thanks to pressures made CMI and others, an 

amendment was brought to the text of the draft WRC after the London meeting of March 2007 ( see 

Part One hereabove). 

 

That amendment was made by the adjonction of a new Article 3, called “Scope of application”, which 

reads as follows: 

 

“(1) Except as otherwise provided in this Convention, this Convention shall apply to wrecks in the 

Convention area. 

 

(2) A State Party may extend the application of this Convention to wrecks located within its territory, 

including the territorial sea, subject to Article 4(4). In that case, it shall notify the Secretary General 

accordingly, at the time of expressing its consent to be bound by this Convention or at any time 

thereafter. When a State Party has made a notification to apply this Convention to wrecks located within 

its territory , including the territorial sea , this is without prejudice to the rights and obligations of that 

State to take measures in relation to wrecks located in its territory , including the territorial sea , other 

than locating , marking and removing in accordance with this Convention. The provisions of articles 10, 

11 and 12 of this Convention shall not apply to any measures so taken other than those referred to in 

articles 7, 8 and 9 of this Convention. 

 

(3) When a State Party has made a notification under paragraph (2), the “Convention area” of the 

Affected State shall include the territory, including the territorial sea , of that State Party.” 

 

The exclusions 

 

In clear, all this means that, once a State Party will have opted to extend the Convention to wrecks 

within its territorial sea, the Convention will not entirely apply to these wrecks : 

 

- on the one hand, Article 3(2) hereabove provides that the financial provisions of articles 10 

and 11 (covering the strict liability of the registered owner for the costs of locating , marking 



 
 

 

and removing the wreck), as well as those of article 12 (covering the obligation made on the 

registered owner to maintain insurance or other financial security to cover liability under the 

Convention), will only apply to those measures and not to others. It is not clear what “other” 

measures could be envisaged than those relating to locating, marking and removing the 

wreck… 

 

Indeed it has to be borne in mind that it was the presence of these financial provisions that 

has finally incited the States which were in favour of a convention limited in its application to 

the EEZ to accept the amendment made to the Draft Convention with the new article 3 and its 

“opt-in” clause, since all governments are naturally eager to avoid the financial risk caused 

by wrecks  the owners of which disappear  when the wrecks may. have to be removed. 

 

- on the other hand, and according to Article 4 (4) , the following provisions of the Convention 

will not apply in the territory , including the territorial sea of such a State Party : 

 

.(i) Article 2(4), which reads : 

 

“The application of this Convention within the Convention area shall not entitle a State 

Party to claim or exercise sovereignty or sovereign rights over any part of the high 

seas.” 

 

This exclusion is easily understandable since any State Party is entitled to claim 

sovereignty over its own territorial sea. There was accordingly no reason to maintain the 

reference to the high seas whenever a State Party extends the Convention to the 

wrecks located in its territorial sea. 

 

.(ii) Certain provisions of Article 9 which deals with “Measures to facilitate the removal of 

wrecks” will not apply in the territorial waters .These exclusions bear on the following 

provisions : 

 

- Article 9(1) , according to which an Affected State which determines ( under some 

criteria listed under article 6 of the WRC)  that a wreck in its EEZ constitutes a hazard 

must immediately inform the State of the ship’s registry and the registered owner and 

consult the State of the ship’s registry and other states affected by the wreck regarding 

measures to be taken in relation to the wreck.. 

 

This exclusion in respect of a wreck located in the territorial sea can be justified by the 



 
 

 

fact that a State Party has full freedom to take on its own territory all appropriate 

measures in relation with a wreck without being fettered by the terms of an 

international convention. 

 

- Article 9(5), which restricts the right of a State Party, when the wreck is located in the 

Convention area, to intervene in a removal operation performed ed under a contract 

between the registered owner and a salvor or other person ( see Article 9(4). The State 

Party may “intervene in the removal only to the extent necessary to ensure that the 

removal proceeds in a manner which is consistent with considerations of safety and 

protection of the environment.” 

 

This provision has been excluded for the territorial waters under the pressure of 

several delegations which were considering the above restriction of the right to 

intervene as a relinquishment of their sovereign rights over their territorial sea . 

 

- Article 9(7) , which allows a State Party when the wreck is located in the Convention 

area to ” to remove the wreck by the most practical and expeditious ways “ when the 

shipowner fails to remove it within a reasonable deadline or cannot be contacted ( see 

Article 9(6) ) . 

 

This exclusion for territorial waters is, here again, justified by the fact that certain 

delegations considered the obligation to contact the shipowner and to impose a 

reasonable deadline to him as a restriction of their sovereignty over their territorial sea. 

 

- The same exclusion, for the same reason, applies to the provision of Article 9(8) 

relating to the right of the State Party when the wreck is located in the Convention area 

“to remove the wreck by itself”, in circumstances “where immediate action is required”, 

but only after due notice being served on the State of the ship’s registry and to the 

shipowner. 

 

The fact that such notice should be given before action in territorial waters has been 

one again considered by certain delegations as a restriction of the rights of the State 

Parties. 

 

- Of a more questionable nature is the exclusion of Article 9(9), which normally obliges to 

“take appropriate measures under their national law to ensure that their registered 

owners comply with paragraphs 2( obligation to remove a wreck determined to 



 
 

 

constitute a hazard) and 3( obligation to provide the competent authority of the Affected 

State with the evidence of insurance or other financial security).”  

 

Indeed one can’t but insist on the importance of compliance with these two obligations 

whether the wreck is located within or beyond the limit of the territorial sea...One could 

therefore have avoided this exclusion. 

 

- The exclusion of Article 9(10) is less problematic, but only bears on a principle of 

sovereignty. By this provision, it is stated that when a State Party takes in respect of a 

wreck located in the Convention area the removal measures mentioned under 

paragraphs 4 to 8 of Article 9 (see hereabove) the other State Parties give their 

consent. 

 

It has been considered that such consent was not necessary, probably because the 

measures mentioned under paragraphs 5,7 and 8 are already excluded for wrecks 

within the territory , including the territorial sea of a State Party. Furthermore a general 

consent of other State Parties should not be necessary in the case of wreck removal 

measures taken in the territory of a State Party. 

 

.(iii)   Article 15 

 

 The last one in the list of exclusions seems to be still more questionable, since it bears on the 

crucial provisions of  Article 15 devoted to the settlement of disputes, in particular of disputes 

between State Parties regarding the interpretation or application of the WRC. It is not all clear 

that the sovereignty of a State Party over its territory, including its territorial sea, may prevent 

that State Party to resolve with the other States Parties any dispute in the manner set forth by 

article 15. This is certainly a sign that the feelings of sovereignty remained prominent still at the 

last stage of the discussions having led to the adoption of the WRC at Nairobi...  

 

But, since the settlement of disputes is an essential issue which is going to constitute the next 

item on the Agenda of this Conference, I shall abstain from further commenting on it and I shall 

therefore leave the floor to the next speaker. 
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. IntroductionⅠ   
 

A dispute may be defined as a specific disagreement concerning a matter of fact, 

law or policy in which a claim or assertion of one party is met with refusal, counter-

claim or denial by another. In the broadest sense, an international dispute can be said 

to exist whenever such a disagreement involves governments, institutions, juristic 

persons (corporations) or private individuals in different parts of the world.  

 



 
 

 

Disputes are an inevitable part of matters in the maritime sector. 1  

In this paper possible disputes are considered. For example, the disputes can be 

raised in case of the delimitation matters between States with opposite or adjacent or 

a fisher of a State who is arrested by another State.  

International Maritime Organization(hereinafter referred to as "IMO") adopted 

"NAIROBI International Convention on the Removal of Wrecks, 2007(hereinafter 

referred to as "WRC") after the Diplomatic Conference held from 14 to 18 May, 2007 

in Nairobi, Kenya. Article 15 of this WRC deals with the matters of the settlement of 

disputes.  

The purposes of this study are to analyze, in view of Article 15, some cases in which 

the disputes could be raised under the WRC; to discuss some important issues to be 

resolved; and to study the methods and procedures for the settlement of disputes 

embodied in the WRC.  

 

. Possible Disputes Ⅱ - Case Study  
 

1. Development of the Provisions for the Settlement of Disputes  

 

The WRC aims to adopt uniform international rules and procedures to ensure the 

prompt and effective removal of wrecks and payment of compensation for the costs 

therein involved. The WRC is applied to wrecks in the EEZ area beyond the territorial 

sea to which the sovereignty or sovereign rights of coastal State was not entitled and 

was not covered by the existing Civil Liability Convention and it is basically private law 

Convention2 aimed at enabling coastal States to be compensated by private persons 

for the costs incurred in connection with the removal of wrecks.  

                                            
1 J.G. Merrills, B.C.L., M.A., 「INTERNATIONAL DISPUTE SETTLEMENT」(Cambridge, Cambridge 

University Press, Second Edition, 1991), p1  

2 The WRC has provisions of both public law and private law. In case a ship has been involved in a maritime casualty resulting 

in a wreck, all procedure such as the reporting wrecks, location warning, marking, the measures to facilitate the removal of 

wrecks, any matters for jurisdiction activities by the Affected States are related to the public law. On the other hand, any 

matters regarding the liabilities of the owner which are to be required to maintain compulsory insurance or other financial 

security to cover the costs of locating, marking and removing the wreck under Articles 7, 8 and 9 of the WRC are related to 

the private law.  

 

 



 
 

 

Therefore, any disputes concerning the interpretation or application of the WRC 

would be considered in the first instance by domestic courts.  
 

In this context, the Draft Wreck Removal Convention before the 91st session of 

Legal Committee simply prescribed the provisions of dispute settlement3 as follows:  

"States Parties shall settle any dispute between them concerning the 

interpretation or application of this Convention by negotiation, enquiry, mediation, 

conciliation, arbitration, judicial settlement, resort to regional agencies or 

arrangements or other peaceful means of their own choice."  
 

The basic principle for the settlement of dispute under the WRC is that the disputing 

Parties shall seek a solution by peaceful means of their own choice in accordance with 

Articles 2794 and 2805 in the UNCLOS, 1982.  
 

During the 91st session of Legal committee, Italian delegation proposed an 

amendment6 to include additional clauses providing a reference to the compulsory 

procedures for the settlement of disputes as set out in Part XV, Section 2 of the 

UNCLOS, 1982 by providing a reason being the 1995 Straddling Fish Stocks 

Agreement utilized the same provisions.  

The provisions for the settlement of disputes in the WRC finally are set out in Article 

15 including the compulsory procedures together with some supplemented clauses 

raised during deliberations until then.  

                                            
3
 The draft was taken from the Article 15 of the International Convention for the Control and Management of Ships’ Ballast 

Water and Sediments  

[Article 15 (Dispute Settlement) Parties shall settle any dispute between them concerning the interpretation or application of 

the 

Convention by negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or 

arrangements or other peaceful means of their own choice.  

4 UNCLOS Article 279(Obligation to settle disputes by peaceful means) States Parties shall settle any 

dispute between them concerning the interpretation of application of this Convention by peaceful means in 

accordance with Article 2, paragraph 3, of the Charter of the United Nations and, to this end, shall seek a 

solution by the means indicated in Article 33, paragraph 1, of the Charter.  

5
 UNCLOS Article 280(Settlement of disputes by any peaceful means chosen by the parties) Nothing in this 

Part impairs the right of any States Parties to agree at any time to settle a dispute between them 

concerning the interpretation or application of this Convention by any peaceful means of their own choice.  

6
 LEG 91/12,  paragraph 69,  p.14.  

 



 
 

 

 

2. Possible Disputes Arising out of the WRC  

 

2.1 Disputes Relating to Determination of Hazard and Measures for Removing 

the Wreck  

 

It can be said that almost no disputes are expected to be raised within a State's 

territory including the territorial sea to which the sovereignty or sovereign rights of 

coastal State is entitled. On the other hand, disputes under the WRC could well be 

raised in the exclusive economic zone beyond and adjacent to the territorial sea of 

States Parties. The reason being that the sovereign right or jurisdiction of coastal 

State was possible to be exercised only when the wreck may reasonably be expected 

to result in major harmful consequences under the existing legal regimes.  

However, with the adoption of the WRC, the sovereign right or jurisdiction of coastal 

State can be exercised in that area when the Coastal State determines the wreck 

poses a hazard under the Article 6 although the wreck may not reasonably be 

expected to result in major harmful consequences.  

To assist objective determination, by the coastal State, of hazard of the wreck, the 

Article 6 provides the following criteria to be considered by the Affected State. 

However, the claims involving such determination can well be brought against the 

Affected State.  

(a) the type, size and construction of the wreck;  

(b) depth of the water in the area;  

(c) tidal range and currents in the area;  

(d) particularly sensitive sea areas identified and, as appropriate, designated in 

accordance with guidelines adopted by the Organization, or a clearly defined 

area of the exclusive economic zone where special mandatory measures have 

been adopted pursuant to article 211, paragraph 6, of the United Nations 

Convention on the Law of the Sea, 1982;  

(e) proximity of shipping routes or established traffic lanes;  

(f) traffic density and frequency;  



 
 

 

(g) type of traffic;  

(h) nature and quantity of the wreck's cargo, the amount and types of oil (such as  

bunker oil and lubricating oil) on board the wreck and, in particular, the damage 

likely to result should the cargo or oil be released into the marine environment;  

(i) vulnerability of port facilities;  

(j) prevailing meteorological and hydrographical conditions;  

(k) submarine topography of the area;  

(l) height of the wreck above or below the surface of the water at lowest astronomical 

tide;  

(m) acoustic and magnetic profiles of the wreck;  

(n) proximity of offshore installations, pipelines, telecommunications cables and similar 

structures; and  

(o) any other circumstances that might necessitate the removal of the wreck.  

 

The Particularly Sensitive Sea Areas7 are included, for example, as one of the 

above criteria on determining whether a wreck poses a hazard.  

Suppose that an Ore Bulk Carrier was sunken at a deep depth position without 

discharging oil in one of the PSSAs and the Affected State determined that the sunken 

vessel poses a hazard to the PSSA and ordered the owner of that vessel to remove it 

by lifting in accordance with the WRC although the sunken vessel did not pose danger 

to navigation of other vessels.  

In this case, the owner of the sunken vessel may refuse to lift the sunken vessel by 

giving a rational being notably high cost of lifting and bring a claim against such an 

unreasonable determination. Although the Article 6 provides 14 comprehensive criteria, 

considerations and application by the Affected State can be different because it is left 

to the Affected State to take them into account and the above criteria are very complex 

and are not tangible enough so that wrong or unjustifiable determination can be made 

                                            
7 IMO/MEPC designated six(6) particularly sensitive sea areas which includes the Great Barrier Reef, 

Australia and the Archipelago of Sabana-Camaguey, Cuba, etc.  

 

 



 
 

 

by the Affected State and the interested parties can argue against it. In fact, weights of 

and correlation between the 14 criteria above are not clearly stated and  

those criteria themselves can not be readily applicable in determining hazard within 

a limited time.  

Thus it is strongly recommended that the Parties should develop more detailed 

practical guide or manual on the determination of hazard while we may have to wait 

for court cases involving this issue.  

The following case can provide one of good examples of what could be reasonable 

measures for removing wrecks.  

 

In January 2003, The ASSI EUROLINK sank in the "Friesland Junction" which is 

about 41 nautical miles off the island of Terschelling in the North Sea Deep Water 

Route, northwest of the Wadden Islands. This junction forms a crossroad on the 

Deepwater Route between Rotterdam and Hamburg. The water depth is about 41 

meters and the seabed consists of silty fine sand. The shallowest part of the wreck 

was at 23 metres depth at the aft of the ship. The Deepwater Route has a guaranteed 

water depth of 29 metres. Therefore, the wreck formed a hazard to navigation and was 

marked by 5 cardinal buoys to warn mariners. A number of companies were invited to 

submit a proposal for the lifting, transport and recycling of the wreck. In view of the 

proposals received, the Government of the Netherlands decided to explore 

alternatives to removal. Notably the high costs for removal of the wreck were a factor 

in this decision. The decision was also influenced by the uncertainties about the 

recovery of the costs through liability claims. Finally, the Government of the 

Netherlands took the decision to sink the "ASSI EUROLINK" into the seabed. In the 

spring of 2004 the dredging activities were carried out and the wreck was below 31 

metres in water depth (two metres below the guaranteed nautical depth) 8 

As can be seen in the above "ASSI EUROLINK" casualty, the removal measures for 

the wreck can be taken variously e.g. lifting, destroying, sinking or cutting and what is 

important is to decide upon a reasonable measure. One of the lessons that we can 

learn from the "ASSI EUROLINK" case is that the Government of the Netherlands 

invited a number of companies to submit proposals for removing the wreck.  

                                            

8 LC 26/INF.2, Annex, pp 1-3.  

 

 



 
 

 

 

Another important aspect is related to the fact that the liability of shipowner is limited. 

When determining the measures for removing a wreck, the costs for wreck removal 

should be taken into account in order not to exceed the amount of money limited as 

set out in the Convention on Limitation of Liability for Maritime Claims, 1976 as 

amended.  
 

In conclusion, disputes can be raised between the Affected State and the owner of 

the wreck en route involving the determination of hazard and the measures for 

removing the wreck. In this context the determination of hazard should carefully be 

made after consultation with the expertise and conditions for removal by the Affected 

State needs to be laid down only to the extent necessary to ensure the removal 

proceeds in a manner that is consistent with considerations of safety and protection of 

marine environment (Article 9 para. 4) bearing also in mind that the removal of the 

wreck usually entails high costs and the liability of the shipowner is limited to the 

amount set out in the LLMC, 1976 as amended.  

 

2.2 Disputes Regarding the Jurisdiction of the Wreck  

 

In January 5, 2003, General Cargo ship "ALLEKSEY VIKAHAREV"(2,478 Gross 

Tonnage) flying Russian flag sank in a position about 33.5 nautical miles off, 

southwest of the Ochung Islands upon drifting due to the main engine trouble. The 

accident position and adjacent areas belongs to the EEZ of Republic of Korea. Lots of 

cargo "LOG" loaded on deck of the sunken vessel were lost and drifted into the 

territorial sea of ROK. The Government of ROK decided that only its lost cargo "LOG" 

could pose a danger to safe navigation of other vessels and recovered them.  
 

If lots of lost "LOG" had drifted into the EEZ of China (Country B) due to the effect of 

the current after the above ship had sunken in the EEZ of the ROK (Country A), the 

following dispute would have occurred.  

 



 
 

 

 

2.2.1 The Dispute Against the Affected State under the WRC  

 

 The master or operator of the ship shall be required to report the case to the country 

A if the ship has become the wreck under the WRC following upon a maritime casualty. 

Then the following case could occur. While the country A as the Affected State 

initiated its actions such as determining hazard, location warning, marking, removal, 

etc. of the wreck and the ship became no more dangerous due to sinking of the vessel 

in question in deep water, it was determined that only the "LOG" drifted into the 

country B was dangerous and needed to be removed. Under the relevant provisions of 

WRC the country A determined the LOG was dangerous after evaluating its danger 

upon receiving the report from the master of the ship and issued an order to the owner 

to remove the LOG lost. However the LOG was drifted into the EEZ of the country B 

and it determined that the LOG was not dangerous but a third vessel was damaged 

because of contact with the LOG.  

In other words, although the lost LOG was an inseparable relation with the ship, the 

latter was sunken in deep water so that it became no more dangerous under the 

Convention and the lost LOG was determined to constitute a hazard to the safe 

navigation of vessels in which case the Affected State can be the country B.  

In this example the dispute can occur between the country A, which took a measure 

as an Affected State upon receiving the report, and country B, which became another 

Affected State after elapsing a certain period of time and the dispute may also occur 

between the country A and the owner of the sunken ship as well as between the 

country B and the owner of third damaged vessel due to the LOG lost.  
 

As discussed above in section 2.1 the determination of hazard is to be made by the 

Affected State and the criteria upon which the determination should be based are 

stipulated in Article 6. States concerned, however, can make different decisions due to 

the fact that such determination depends heavily upon the subjective understanding 

and interpretation of the criteria on the part of each Affected State.  
 

Thus this again suggests that the Parties should try to develop more detailed 

practical guide or manual on the determination of hazard.  



 
 

 

 

2.2.2 The Disputes Regarding Delimitation  

 

When the EEZ has not clearly delimitated between adjacent or opposite States, as 

stated in the above case the lost LOG was drifted into the vicinity of the boundary of 

EEZ which each country declared it belongs to its own EEZ. In this case, the 

jurisdiction was firstly determined by the location of wreck but the drifted LOG was 

located in a disputable area then a question arises which State is responsible for the 

duty of conducting location warning, marking and wreck removal. That, of course, 

should be dependent upon which country is the Affected State under the WRC. That is 

to say in this case the argument on the jurisdiction over the lost LOG could be raised 

between the States concerned.  
 

The delimitation is usually a very sensitive issue and involves a complex, difficult and 

lengthy negotiations between adjacent or opposite States in order to resolve it. 

Therefore where the demarcation of EEZ has not been agreed and resolved by the 

States, the jurisdictional issue over the wreck would be raised and any timely solution 

would not be expected to be provided in which case safe navigation as well as 

protection of marine environment would gravely be endangered.  
 

Therefore, it is strongly recommended that the relevant States should try to hold 

meetings and enter into "the agreement on active cooperation for removal of a wreck 

under the WRC" through practical contacts and discussions between the relevant 

States in order to avoid unnecessary disputes involving the issues of jurisdiction over a 

wreck.  

 

2.3 Delay by the Affected State on Location Warning and Marking of the Wreck  

 

If the Affected State having received the report on the wrecks from the master or 

operator of the ship wrecked under the Convention has failed to carry out locating and 

marking of wrecks properly in accordance with the Articles 7 and 8 of the WRC, a third 

ship may collide with the wreck.  
 

Indeed, having considered the marine casualty occurred at 23:00 on June 12, 2002, 

at sea 2 miles southwest off Dongeochado Island, Jindo Goon, JeonNam Republic of 

Korea, one can recognize the importance of location warning on the wreck. A ship  



 
 

 

called "No. 2021 Hypeong" was sinking upon the collision casualty with another ship at 

19:45 on June 11, 2002. About 23:00 sometimes 3 hours after the collision, a third ship 

"HyeonJin" was navigating in the same location without recognizing the sinking of the 

"No. 2021 Hypeong" and came into contact with the mast of the latter which was still 

sinking. As a result of this incident,  the "No. 2021 Hypeong" caused damage to the 

bottom of the third ship "HyeonJin".9 
 

In the case of the No. 2021 Hypeong, the shipowner may sue the coastal State for 

the damage caused by no location warning being given whereby the dispute can occur. 

Therefore it is very important for the Affected State to carry out timely its obligations 

such as location warning, marking of a wreck, etc.  
 

The present Navigational Aids Act of the ROK requires the shipowner to install and 

maintain navigational aids where a sunken or stranded vessel can pose impediment to 

safe navigation of other vessels, and the Open Port Act sets out that the master of 

ship in distress is responsible for marking of the vessel in distress.  
 

If the ROK intends to ratify the Convention the Government of ROK shall be made 

responsible for location warning, marking, etc. of the wreck under the WRC upon 

receiving the report of wreck from the vessel involving a marine casualty. 
  

In conclusion the domestic laws relating to the wreck removal need to be amended 

accordingly in order to meet the relevant provisions of the WRC.  

 

. Means for the Settlement of Disputes under the Convention Ⅲ  
 

1. Basic Procedures  

 

Where a dispute arises between two or more States Parties regarding the 

interpretation or application of the WRC, they shall seek to resolve their dispute, in the 

first instance, through negotiation, enquiry, mediation, conciliation, arbitration, judicial 

settlement, resort to regional agencies or arrangements or other peaceful means  

  

                                            

9 refer to the written judgement of the Mockpo Regional Marine Safety Tribunal(Mockhaesim 2002-83).  

 



 
 

 

of their choice(paragraph 1 of Article 15). This basic principle for the settlement of 

dispute under the WRC is consistent with the provisions of Articles 279 and 280 in the 

UNCLOS, 1982.  
 

A basic requirement is a commitment from those who likely to become involved, that 

is to say from everyone, that disputes will only be pursued by peaceful mean. Within 

States this principle was established at an early stage and laws and institutions were 

set up to prohibit self-help and to enable disputes to be settled without disruption of 

the social order.  
 

Founder members of the United Nations agreed in Article 2(3) of the Charter to 'settle 

their international disputes by peaceful means in such a manner that international 

peace and security, and justice, are not endangered'. A General Assembly Resolution 

of 1970, after quoting Article 2(3) Proclaims as under: 10  
 

“States shall accordingly seek early and just settlement of their international disputes 

by negotiation, inquiry, mediation, conciliation, arbitration, judicial settlement, resort to 

regional agencies or arrangements or other peaceful means of their choice.”  
 

If no settlement is possible within a reasonable period of time not exceeding twelve 

months after one State Party has notified another that a dispute exists between them, 

the provisions relating to the settlement of disputes set out in Part XV of UNCLOS, 

1982, shall apply mutatis mutandis, whether or not the States party to the dispute are 

also States Parties to the UNCLOS, 1982(paragraph 2 of Article 15). This second 

stage is a kind of compulsory procedure and this is applicable regardless of States 

Parties to the UNCLOS, 1982.  

 

2. Peaceful Means to Settle Disputes11  

 

2.1 Negotiation Between Disputing States  
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 J.G. Merrills, B.C.L., M.A., opicit, pp 1-2.  
 
11  This part is written after analysing and summing up the literature of「INTERNATIONAL DISPUTE 

SETTLEMENT」(Cambridge, Cambridge  University Press, Second Edition, 1991) by J.G. Merrills, B.C.L., M.A.  
 



 
 

 

In the case international disputes arise between States, the States involved should be 

made efforts to clear it by negotiation or consultation with each other. Negotiation or 

consultation between States are usually conducted through normal diplomatic 

channels, that is by the respective foreign minister, ambassador or competent 

authorities. According to these negotiation, it can be established the matter of fact and 

defined the points in disputes and finally concluded the point with each other's consent. 

And also when a State anticipates that a decision or a proposed course of action may 

harm another State, prior consultations with the affected State can provide a way of 

heading off a dispute by creating an opportunity for adjustment and accommodation.  
 

Negotiation is the only means employed because States may believe its advantages 

to be so great as to rule out the use of other method, even in situations where the 

chances of a negotiated settlement are slight. Another reason why negotiation is 

important is, when the disputing States choose to make the exhaustion of attempts to 

settle a disputes by negotiation, a condition of an adjudicator's jurisdiction.  

 

2.2 Negotiations Intervened by Third-party  

 

With States experience demonstrates that the risks of stalemate are greatly reduced 

when a disinterested third-party is brought into a dispute to provide the parties with an 

objective assessment. Therefore, when the parties to an international dispute are 

unable to resolve it by negotiation, the intervention of a third party is a possible means 

of breaking the impasse and producing an acceptable solution. Good offices, 

mediation, inquiry and conciliation are these kinds of means.  

 

2.2.1 Good offices  

 

The good offices means that the third party may simply encourage the disputing 

States to resume negotiations, or do nothing more than provide them with an 

additional channel of communication. However, the third party as a good offices is 

subject to important limitation for dispute settlement because he or she does not  



 
 

 

intervene any kind of matter and settlement of a dispute and he or she also does not 

provide his or her recommendation or advice.  

 

2.2.2 Mediation  

 

Mediation lies between good offices and conciliation as the form of third party activity. 

Mediator may provide the disputing States with a basic information for negotiation and 

persuade them to reach an agreement through concession and propose a solution in 

disputes.  

What distinguishes this kind of assistance from conciliation is that a mediator 

generally makes his or her proposals informally and on the basis of information 

supplied by the parties, rather than his or her own investigations, although in practice 

such distinctions tend to be blurred.  

The mediator's task is to devise or promote a solution from which the disputing 

parties want, or cannot afford to refuse a measure of satisfaction. Moreover, the 

mediator must be obtained consent by both disputing parties.  

Mediators can play a vital role in moving the disputing parties towards agreement by 

facilitating their dialogue, providing them with information and suggestions, identifying 

and exploring their aims and canvassing a range of possible solution. Although 

success will often be incomplete and failure sometimes inevitable, the mediator's job is 

to do his or her best for the parties, and trust that they will reciprocate.  

 

2.2.3 Enquiry  

 

Enquiry is a specific institutional arrangement which States may select in preference 

to arbitration or other techniques, because they desire to have some disputed issue 

independently investigated.  

 

2.2.4 Conciliation  

 

The Regulations on the Procedure of International Conciliation was adopted by the  

 



 
 

 

Institute of International Law in 1961. According to article 1 of this Regulations, 

Conciliation has been defined as follows.  
 

"A method for the settlement of international disputes of any nature according to 

which a Commission set up by the Parties, either on a permanent basis or an ad hoc 

basis to deal with a dispute, proceeds to the impartial examination of the dispute and 

attempts to define the terms of a settlement susceptible of being accepted by them or 

of affording the Parties, with a view to its settlement, such aid as they may have 

requested."  

 

The eclectic character of the method is at once apparent. If mediation is essentially 

an extension of negotiation, conciliation puts third party intervention of a formal legal 

footing and institutionalizes it in a way comparable, but not identical, to inquiry or 

arbitration. For the fact-finding exercise that is the essence of inquiry may or may not 

be an important element in conciliation, while the search for terms 'susceptible of 

being accepted' by the parties, but not binding on them, provides a sharp contrast with 

arbitration and a reminder of the link between conciliation and mediation.  
 

The more bilateral conciliation acquires the overtones of arbitration, the more the 

tendency to take disputes of a political character to international organizations will be 

encouraged. But since to convene and operate a conciliation commission is neither 

easy nor cheap, even States with legal disputes will often have reason to prefer the 

tried and tested procedures of arbitration to the uncertainties of conciliation.  
 

When assessing the significance of conciliation it is also worth bearing in mind that 

while the conciliation provisions in many treaties have still to be utilized, this does not 

make such arrangements meaningless. Currently, then, conciliation is regularly 

included in provision dealing with dispute settlement and retains a modest place 

among the procedures actually used by States when disputes arise.  

 

2.3 Arbitration  

 

The means available for the settlement of international disputes are commonly 

divided into two groups. Those considered so far, namely negotiation, mediation,  



 
 

 

inquiry and conciliation, are termed diplomatic means, because the parties retain 

control of the dispute and may accept or reject a proposed settlement as they see fit.  
 

Arbitration and judicial settlement, on the other hand, are employed when what is 

wanted is a binding decision, usually on the bases of international law, and hence 

these are known as legal means of settlement. Judicial settlement involves the 

reference of a dispute to the World Court or some other standing tribunal, such as the 

European Court of Human Rights. Arbitration, in contrast, requires the parties 

themselves to set up the machinery to handle a dispute, or series of disputes, between 

them. Historically arbitration was the first to develop and provided the inspiration for 

the creation of permanent judicial institutions.  
 

Just as the appointment of arbitrators is in the hands of the parties, so it is for them to 

determine how the proceedings are to be conducted and what question or questions 

the arbitrator will be asked to decide.  
 

If the parties are agreed that a solution in accordance with international law would not 

be appropriate, they can instruct the arbitrator to decide the dispute on some other 

basis. This can sometimes be another way of isolating a dispute from surrounding 

complications.  
 

An arbitral award is binding, but not necessarily final. For it may be open to the 

parties to take further proceedings to interpret, revise, rectify, appeal from, or nullify 

the decision. Whether such steps are permissible and if so, whether the new case can 

be heard by the original tribunal, or must be brought before another body, like the 

International Court, depends partly on general international law, but mainly on the 

terms of the arbitration agreement.  
 

Arbitration provides the parties to a dispute with the opportunity to obtain a decision 

from a judge or judges of their own choice. This is important because if governments 

are to be persuaded to refer disputes to third parties they must have confidence in 

those who are to give the decision. An arbitral tribunal, as we have seen, also has the 

subject matter of the dispute and the criteria for its decision laid down by the parties.  

 



 
 

 

Thus another advantage of arbitration is that it can be used to produce a solution to a 

selected problem and on any agreed basis. Finally arbitration, unlike inquiry and 

conciliation, results in a decision which is binding. Consequently, provided that no 

problems of interpretation, nullity, etc.., arise, an arbitral award should dispose of the 

dispute.  
 

Arbitration has also retained an important place in international treaty practice and, 

sometimes in combination with conciliation, is to be found in the dispute provisions of 

multilateral and bilateral conventions on a wide variety of subjects.  
 

In this connection it is also worth remembering that the value of arrangements for 

dispute settlement is not to be judged solely by the cases decided under those 

arrangements: a provision for compulsory arbitration, by its very existence, can 

discourage unreasonable behaviour, and so may be useful even if it is never invoked.  

 

3. Settlement of Disputes under the UNCLOS, 198212  

 

3.1 General Principles  

 

3.1.1 Free Choice of Means  
 

The UNCLOS, 1982 proceeds from the basic principle that States Parties shall settle 

any dispute between them concerning the interpretation or application of this UNLOS, 

1982 by peaceful means of their own choice in accordance with Article 2(3) of the 

United Nations Charter and nothing impairs their right to agree at any time to settle a 

dispute.  
 

It extends the obligation contained in the UN Charter to non-members of the United 

Nations if they become parties to the UNCLOS, 1982 and for all States it confirms that 

disputes relating to the UNCLOS, 1982 must be settled in accordance with justice.  
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 This part also is written after analysing and summing up the literature of「INTERNATIONAL DISPUTE 

SETTLEMENT」(Cambridge, Cambridge  University Press, Second Edition, 1991) by J.G. Merrills, B.C.L., M.A.  

 



 
 

 

Therefore, the Convention goes on to provide that nothing in this part XV impairs the 

right of States to settle such a dispute by any peaceful means of their own choice. This 

emphasis on the parties' autonomy is of course consistent with general practice and 

was not controversial.  
 

Moreover, any agreement of a general, regional or bilateral agreement or otherwise, 

that such dispute shall, at the request of any party to the dispute, be submitted to a 

procedure that entails a binding decision, that procedure shall apply in lieu of the 

procedures provided for in this Convention, unless the parties to the dispute otherwise 

agree(Article 282). The effect of this article is enable the parties by agreement in 

advance to avoid the settlement machinery provided in the Convention.  

 

3.1.2 Expeditious Exchange of View Each Other  

 

Although it is clear that the basic principle is peaceful settlement of disputes with free 

choice of means, the parties are, when a dispute arises, under an obligation to 

"proceed expeditiously to an exchange of views" as to the means of settlement to be 

adopted(Article 283(1)).  
 

This obligation of consultation by the parties shall be required when a dispute arises 

between the parties; when a settlement has been reached and the circumstances 

require consultation regarding the manner of implementing the settlement; and also 

when a procedure has been used unsuccessfully.  

 

3.2 The Principle of Compulsory Settlement  

 

Article 287, paragraph 1 of the UNCLOS, 1982 provides for States to make a written 

declaration accepting that disputes may be referred to one or more of the following 

tribunals :  

(a) the International Tribunal for the Law of the Sea established in accordance with 

Annex ; Ⅰ  

(b) the International Court of Justice;  

(c) an arbitral tribunal to be constituted in accordance with Annex ; Ⅶ  

 



 
 

 

(d) a special arbitral tribunal constituted in accordance with Annex  for one or more Ⅷ

of the categories of disputes specified therein.  
 

In accordance with the Article 15, paragraph 4 of the WRC, a State Party to this 

Convention which is not a Party to the UNCLOS, 1982 has the same right with a Party 

to the UNCLOS, 1982 which is to be free to choose, by mean of a written declaration, 

one or more of the means set out in Article 287, paragraph 1, of the UNCLOS, 1982 

for the purpose of settlement of disputes. For the purpose of conciliation and 

arbitration, in accordance with Annexes V and VII of the UNCLOS, 1982, such State is 

entitled to nominate conciliators and arbitrators to be included in the lists referred to in 

Annex V, Article 2, and Annex VII, Article 2, for the settlement of disputes arising out of 

this Convention.  
 

Where both parties to a dispute have accepted the same procedure, that procedure 

is to be used, unless the parties otherwise agree. Where, however, they have 

accepted different procedures(or one party has not accepted any procedure), then the 

dispute may be referred to arbitration.  
 

These arrangements, which are set out in Article 287 of the Convention, represent a 

neat solution to the problem of choice of forum and, subject to a point considered 

limitations on application(Article 297) and optional exceptions to application of section 

2(Article 298) under the section 3 in the Part XV, can be said to establish a useful and 

flexible system of compulsory jurisdiction.  
 

Article 297 reflects the view of coastal States that certain decisions relating to the 

exercise of sovereign rights or jurisdiction, especially those concerning the exercise of 

discretion, should not be subject to challenge in any form of adjudication. Thus after 

providing that the procedures under the system of compulsory dispute settlement 

apply to disputes involving an abuse or infringement of traditional maritime freedoms 

and right of navigation, overflight or etc. and of specified international rules for the 

protection and preservation of the marine environment, the UNCLOS, 1982 lays down 

that disputes involving coastal States' rights with respect to marine research and 

fisheries shall be submitted to conciliation.  



 
 

 

It survives, however, in Article 298, which deals with three types of disputes which 

States may exclude from any or all of the procedures of compulsory dispute settlement 

by written declaration. These are disputes involving sea-boundary delimitations or 

historic bays or titles, disputes concerning military activities or law enforcement and 

disputes in respect of which the UN Security Council is exercising its functions under 

the UN Charter.  

 

3.3 Conciliation  

 

Conciliation is the only method of third party settlement specifically mentioned in 

section 1 of Part XV, dealing with the settlement of disputes by any means chosen by 

the parties. The procedure to be followed in voluntary or mandatory conciliation is set 

out in Annex  of the UNCLOS, 1982. In general the articles which make up Annex  Ⅴ Ⅴ

follow those of other recent multilateral treaties, though they are more elaborate in 

certain respects and also differ in certain details.  

The UNCLOS, 1982 provides for the submission of disputes to ad hoc commissions 

rather than to permanent bodies.  
 

(1) Commencement of procedure  

 

If the disputing parties have agreed to submit the dispute to conciliation under Annex 

 in accordance with Article 284 of the UNCLOS, 1982, any party may institute the Ⅴ

proceedings by written notification addressed to the other parties. On the other hand, 

in case of disputes regarding marine scientific research and fisheries in accordance to 

Article 297(2, 3) of the UNCLOS, 1982, any disputing party may institute the 

compulsory proceedings for conciliation by his requisition.  
 

(2) Composition of Commission  
 

Unless the parties agree to a different arrangement, a commission is an additional 

member as chairman. Thus a commission will normally contain five members. To 

facilitate the appointment of commission, each party to the Convention is entitled to 

nominate four conciliation to a list to be compiled by the Secretary-General. In setting  



 
 

 

up a commission preference is to be given to candidates on the list, though only the 

Secretary-General is bound by it, and a State cannot select more than one of its own 

nationals. The qualification for nomination to the list is “the highest reputation for 

fairness, competence and integrity.”  
 

(3) Decision  
 

In accordance with the usual practice, a commission normally determines its own 

procedure and takes decisions relating to its report, its recommendations and other 

matters by majority vote.  

With the consent of the parties to the dispute it may invite any party to the 

Convention to submit its views orally or in writing. In the course of its proceedings a 

commission may also draw attention to any measures which might facilitate an 

amicable settlement.  

The functions of a commission are to “hear the parties, examine their claims and 

objections and make proposals to the parties with a view to reaching an amicable 

settlement.”  
 

(4) Reporting  
 

The directive that if the dispute has not been settled, the commission's report shall 

record “its conclusions on all questions of fact or law relevant to the matter in dispute” 

and was similarly intended to underline the judicial element in the commission's work 

by requiring it to present its conclusions. Moreover, any conclusions in its report must 

be accompanied by “such recommendation as the commission may deem appropriate 

for an amicable settlement.”  
 

(5) Significance of a compulsory procedure  of conciliation  
 

The fact that in some situations the Convention envisages conciliation as a 

compulsory procedure is reflected both in the arrangements for filling vacancies on a 

commission and in provisions indicating that a State is obliged to submit to such 

proceedings and cannot prevent them by non-cooperation. If the prospect of obligatory 

conciliation discourages unreasonableness it will have done its job.  



 
 

 

 

3.4 Arbitration  

 

According to the UNCLOS, 1982, disputes regarding law of the sea may be referred 

to arbitration in three different ways. Firstly, under section 1 of Part XV, the parties may 

by agreement select any peaceful means and so can decide to set up an arbitration 

tribunal along traditional lines. Secondly, under section 2 of Part XV, both parties may 

make declarations nominating arbitration as a preferred means of settlement, in which 

case arbitration will be governed by the provisions of the UNCLOS, 1982. Finally, if 

there is no common declaration under section 2 of Part XV, arbitration under the 

UNCLOS, 1982 will be deemed to have been accepted as the relevant compulsory 

procedure which is set out in Annex  of the UNCLOS, 1982. Ⅶ  

The arrangements for constituting a tribunal resemble the provisions described 

earlier concerning conciliation.  
 

(1) Composition of Arbitration  
 

A list of arbitrators is to be drawn up by the Secretary-General and each party to the 

UNCLOS, 1982 may make four nominations.  

Unless a dispute involves more than two parties, or the parties otherwise agree, a 

tribunal is to consist of five members, one nominated by each party and three, 

including the president, appointed by agreement. The 'neutral' element, it will be 

noticed, is larger here than in conciliation commissions  
 

(2) Procedures for Arbitration  
 

The tribunal is normally to decide its own procedure "assuring to each party a full 

opportunity to be heard and to present its case" and takes decisions by majority vote. 

Frustration of the proceedings by members of the tribunal is discouraged by an 

unusual provision stating that "the absence or abstention of less than half the 

members shall not constitute a bar to the tribunal reaching a decision."  



 
 

 

(3) Payment of Expenses  
 

In accordance with the usual practice the tribunal's expenses are normally borne by 

the parties.  
 

(4) Obligation of an Assistance  
 

The parties to the dispute are obliged to facilitate the work of the tribunal by 

providing it with documents, facilities and information, access to witnesses or experts, 

and the means to visit the localities to which the case relates.  

However, the UNCLOS's directive here is qualified by a provision that such 

assistance shall be in accordance with their law and using all means at their disposal, 

a formula which permits a State to plead lack of resources and, more seriously, to set 

up its own law to restrict its obligations.  
 

(5)Award  
 

As is generally the case with arbitration, the award is final and without appeal unless 

the parties otherwise agree. The award, which is binding on the parties, must be 

reasoned and limited to the subject-matter of the dispute and may include separate 

and dissenting opinions.  

 

3.5 The International Tribunal for the Law of Sea(ITLOS)  

 

The International Tribunal for the Law of Sea(ITLOS) created by the UNCLOS, 1982 

is special court for settlement of disputes under the maritime law. The idea that 

disputes of a particular type are best handled by tribunals set up for the purpose is 

nothing new such as the machinery of the European Convention on Human Rights is a 

well-established example.  
 

However, since the law of the sea can scarcely be said to be so specialized as to be 

beyond the competence of existing tribunals, the creation of the ITLOS may be 

thought to indicate a certain lack of confidence in the ICJ.  



 
 

 

 

(1) Organization of the Tribunal  
 

The arrangements for the ITLOS whose seat is in Hamburg are set out in Annex  Ⅵ

of the UNCLOS, 1982.  
 

The ITLOS is composed of a body of 21 members elected for a nine year term. 

Members are to be 'persons enjoying the highest reputation for fairness and integrity 

and of recognised competence in the field of the law of the sea'. The vital matter of 

distribution of seats is dealt with by requiring that 'the representation of the principal 

legal systems of the world and equitable geographical distribution shall be assured' 

(Article2(2)). To clarify this point it is provided that no two members of the ITLOS may 

be nationals of the same State and that 'there shall be no fewer than three members 

from each geographical group as established by the General Assembly of the United 

Nations' (Article3(2)). At the time of the Conference there were five such geographical 

groups, but as no number is mentioned in Article 3, the UNCLOS, 1982 is flexible in 

this respect. Election is by a two thirds majority of the parties to the UNCLOS, 1982 

and from a list of candidates which they have nominated.  
 

To constitute the Tribunal, a quorum of 11 elected members shall be required. 

Special Chambers of three or more members may be formed for dealing with particular 

categories of cases.  
 

With a view to the speedy despatch of business, the Tribunal shall form annually a 

Chamber composed of five members which may hear and determine disputes by 

summary procedure. And a chamber may be formed to deal with a particular dispute if 

the parties so request. In this case the Statute makes it clear that the composition of 

the chamber is to be determined by the Tribunal 'with the approval of the parties'.  
 

(2) Competence of the Tribunal  
 

A dispute may be referred to the Tribunal when both parties have made a declaration 

accepting its jurisdiction. It will also have jurisdiction when any agreement so provides, 

or when all the parties to any treaty concerning the law of the sea already in force 



 
 

 

agree that disputes may be so referred. Unlike the I.C.J., the Tribunal is open to 

entities other than States, including international organizations in certain 

circumstances, and under the same provision may be used by States which are not 

parties to the Convention.  

The ITLOS, like other courts and tribunals forming part of the Convention system, also 

has the power to prescribe provisional measures at the request of a party to a dispute, 

provided a prima facie case for jurisdiction can be made out(Article 25)). Its choice of 

law, as we have seen, is governed largely by the UNCLOS, 1982.  

 

(4) Procedural arrangements  
 

Procedural arrangements are straightforward and in general resemble those of the 

ICJ Statute. Each party to a case normally bears its own costs, while the running 

expenses of the Tribunal are borne by the parties to the UNCLOS, 1982. Article 31 

allows a State which considers that it has an interest of a legal nature in the out come 

of a case to request permission to intervene and Article 32 gives parties to the 

Convention, or to other international agreements being considered, the right to 

intervene in proceedings before the Tribunal. Decisions, for which a quorum is eleven 

elected members, are made by majority vote and may include separate opinions. Like 

ICJ decisions, they are final, but may be interpreted by the tribunal at the request of 

any party. Similarly, they are binding only as between the parties and in respect of the 

particular dispute.  

 

. Conclusions and Recommendations Ⅳ  

 

1. Conclusions  

 

In conclusion, the determination of hazard should be carefully made after 

consultation with the expertise and conditions for removal by the Affected State needs 

to be laid down only to the extent necessary to ensure the removal proceeds in a 

manner that is consistent with considerations of safety and protection of marine 



 
 

 

environment bearing in mind that the removal of the wreck usually entails high costs 

and the liability of the shipowner is limited to the amount set out in the LLMC, 1976 as 

amended.  

Secondly it is very important for the Affected State to carry out timely its obligations 

such as location warning, marking of a wreck, etc. in order to ensure safety of 

navigation and to avoid unnecessary dispute. If the ROK intends to ratify the 

Convention the domestic laws relating to location warning, marking, etc. of the wreck 

will need to be amended accordingly in order to meet the relevant provisions of the 

WRC.  

Thirdly, if the disputing parties try to settle their dispute through the arbitration or 

judicial settlement of their own choice, it may complicate that they have to agree on 

the organization and procedures for the method of their own choice. On the other hand, 

Resort to Part XV of the UNCLOS, 1982 has the advantage that no new adjudicating 

body and no new procedures have to be established because that procedures already 

existed in Annex , ,  and Ⅴ Ⅵ Ⅶ  under the UNCLOS, 1982.Ⅷ 13 Moreover, this ensures 

a measure of uniformity of decisions on matters pertaining in general to the law of the 

sea. Furthermore, considering compulsory procedures which is expected an enormous 

cost and a prolonged period to settle the disputes for the disputing parties, they need 

to make efforts to settle disputes by peaceful means of their own choice rather than 

compulsory means of the disputing settlement. Additionally it is expected that the 

existence of the provisions on compulsory dispute settlement itself could encourage 

the parties to choose one of peaceful means as well as facilitate to reduce the time 

required to settle the disputes.  

 

2. Recommendations  

 

As was discussed above, although the Article 6 provides 14 comprehensive criteria, 

weights of and correlation between the 14 criteria above are not clearly stated and 

those criteria themselves can not be readily adaptable in determining hazard within a 

                                            

13
 LEG92/4/1, paragraph 4, p2  

 



 
 

 

limited time. Thus it is strongly recommended that the Parties should develop more 

detailed practical guide or manual on the determination of hazard on a national basis.  

Secondly, where the demarcation of EEZ has not been agreed and resolved by the  

States, the jurisdictional issue over the wreck would be raised and any timely solution 

would not be expected to be provided in which case safe navigation as well as marine 

environment protection would gravely be endangered. Therefore, it is strongly 

recommended that the relevant States should try to hold meetings and enter into "the 

agreement on active cooperation for removal of a wreck under the Convention" 

through practical contacts and discussions between the relevant States in order to 

avoid unnecessary disputes involving the issues of jurisdiction over a wreck.  

 

Reference  

 

UN,「The Law of the Sea」(New York, UN Publication, 1997)  

J.G. Merrills, B.C.L., M.A., 「INTERNATIONAL DISPUTE SETTLEMENT」 

(Cambridge, Cambridge  University Press, Second Edition, 1991)  

D.J. Harris, 「Cases and Materials on International Law」(London, Sweet & 

 Maxwell, 2004)  

Kim, Young Koo, 「Korea and Law of the Sea」(Seoul, 21st Century Books, 2004)  

Chong, Dae Yul, 「A Study on the Draft Convention on Wreck Removal」 

(Master's thesis, Korea Maritime University, 2005)  

IMO, the Mandate of IMO to Regulate the Coastal State Intervention Powers in the 

EEZ noted by the Secretariate(LEG 86/4/1)  

 _, Background Information regarding the Handling of the Wreck of the MV ASSI 

EURO LINK Submitted by the Netherlands(LC 26/INF.2)  

_, Draft Convention on Wreck Removal submitted by the Netherlands(LEG86/4/2)  

_, Report of the Legal Committee on the Work of Its Ninety-first Session(LEG 91/12)  

_ , New article on the settlement of disputes to be included in the draft convention on 

wreck removal in replacement of article 16 of the draft contained in annex 3 of 

document LEG 91/3 submitted by Italy and Germany(LEG 92/4/1)  

_ , Report of the Legal Committee on the Work of Its Ninety-second Session(LEG 

92/13)  

 



 
 

 

 

 

 

 

 

Nairobi International Convention on the 

Removal of Wrecks, 2007 

 

 

 

 

 

 



 
 

 

 



 
 

 

 



 
 

 



 
 

 



 
 

 



 
 

 



 
 

 



 
 

 

 



 
 

 

 



 
 

 



 
 

 

 



 
 

 

 



 
 

 

 



 
 

 

 



 
 

 



 
 

 



 
 

 



 
 

 



 
 

 



 
 

 

 

 

 

 

 

난파물 제거에 관한 2007 년 나이로비 협약  

<한글판> 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

본 번역문은 참고용으로 작성되었으며, 협약의 정확한 해석을 본 번역문을 근거로 

하여서는 아니되며,  협약원문을 참조하셔야 함을 알려드립니다. 

 



 
 

 



 
 

 

난파물 제거에 관한 2007 년 나이로비 협약 

 

이 협약의 체약국은  

 

난파물이 제거되지 않을 경우 항행 또는 해양환경에 위험을 초래할 수 있다는 사실을 인식하고,  

 

신속하고 효과적인 난파물제거 및 관련 보상비용 지불에 관한 통일된 국제규범과 절차를 

채택해야 할 필요성을 확신하며,  

 

많은 난파물이 체약국의 영해를 포함한 영역에서 위치할 수 있다는 것에 주목하고,  

 

위험한 난파물제거를 위한 책임과 의무를 조정하는 법적제도의 통일을 통하여 얻어지는 유익을 

인지하고,  

 

1982 년 12 월 10 일 몬테고만에서 채택된 해양법에 관한 유엔협약과 국제해양관습법의 

중요성과 이러한 규정들에 따른 이 협약의 이행을 위한 후속조치를 주목하여,  

 

다음과 같이 합의함.  

 

제 1 조  

정 의  

이 협약의 목적을 위하여  

1. “협약영역” 이라 함은 국제법에 의해 정해진 체약국의 배타적 경제수역을 의미한다. 다만, 

체약국이 그러한 배타적 경제수역을 설정하고 있지 않은 경우에는 국제법에 따라 당해국가에 의해 

정해진 영해와 인접한 영해 밖의 영역으로서 영해의 폭이 측정되어지는 기선으로부터 200 해리 

이내의 영역을 의미한다.  

2. “선박”이라 함은 수중익선, 공기부양선, 잠수정, 부양선 및 부양식 해상구조물을 포함한 모든 

형태의 해양선을 말한다. 다만, 부양식 해상구조물이 해저광물자원의 탐사, 개발 및 생산에 

종사중일 경우에는 제외한다.  

 



 
 

 

3. “해양사고”라 함은 선박의 충돌, 좌초 그 밖의 항행상의 사고 또는 선박내 혹은 선박외의 그 

밖의 사고로서, 선박 혹은 선박에 적재된 화물에 대해 중대한 손해를 주거나 중대한 손해를 초래할 

급박한 위협이 있는 것을 의미한다.  

4. “난파물”이라 함은 해양사고 중 다음에 해당되는 경우를 의미한다.  

(a) 침몰 또는 좌초된 선박; 또는  

(b) 침몰 또는 좌초된 선박 내에 있거나 있었던 모든 물체를 포함한 당해 선박의 어떠한 

일부분 ; 또는  

(c) 선박으로부터 해양에 멸실되고 해양에서 좌초, 침몰 또는 표류하는 모든 물체, 또는  

(d) 위험에 처한 선박 또는 일체의 재산을 지원하기 위한 효과적인 조치가 더 이상 주어지지 

않는 경우로서 침몰 또는 좌초하고 있거나 침몰 또는 좌초가 합리적으로 예상되는 선박  

5. “위태”이라 함은 다음 경우의 상태나 위협을 의미한다.  

(a) 항해에 위험이나 장애를 야기하는 경우 ; 또는  

(b) 해양환경에 매우 해로운 결과를 일으키거나 1 개국 이상 국가의 해안선 및 관련 이익에 

손해를 발생시키는 것이 합리적으로 예상될 경우  

6. “관련 이익”이라 함은 다음과 같이 난파물에 의해 직접적으로 영향 또는 위협을 받은 연안국의 

이익을 의미한다.  

(a) 관련 자들의 필수적인 생계수단을 구성하는 어로활동을 포함한 해양 연안, 항구, 강 하구의 

활동 ;  

(b) 관련 지역의 관광력 및 기타 경제적 이익.  

(c) 살아있는 해양자원과 야생생물의 보호를 포함한 연안 주민의 보건 및 관련 지역의 복지  

(d) 해상 및 수중 기간시설  

7. “제거”라 함은 난파물에 의해 발생한 위태를 예방, 경감 또는 제거하기 위한 모든 형태를 의미한다.  

8. “등록선주”라 함은 선박의 소유자로서 등록된 자 또는 자들을 의미하거나. 등록이 없는 

경우에는 해양사고 당시에 선박을 소유하고 있는 자 또는 자들을 의미한다. 그러나 한 국가가 

소유하고 당해 국가가 선박의 운영자로 등록된 회사가 운영하는 선박의 경우 “등록선주”는 당해 

회사를 의미한다.  

9. “선박의 운항자”라 함은 선주이거나 선주로부터 선박의 운항을 위한 책임을 부여받고 개정된 

국제안전관리규칙하에서 정해진 모든 직무와 책임을 떠맡는 것에 동의하여 그 같은 책임을 

부여받고 있는 관리자 또는 나용선자와 같은 일체의 다른 조직 또는 자를 의미한다.  

10. “피해체약국”이라 함은 난파물이 위치한 당해 협약영역에 있는 국가를 의미한다.  

11. “선적국”이라 함은 등록된 선박에 있어서는, 선적국을 의미하며, 등록되지 않은 선박에 

있어서는 당해 선박이 게양할 자격이 있는 국기의 국가를 의미한다.  



 
 

 

12. “기구”라 함은 국제해사기구를 의미한다.  

13. “사무총장”이라 함은 기구의 사무총장을 의미한다.  

 

제 2 조  

목적 및 일반 원칙  

1. 체약국은 협약영역에서 위태한 난파물의 제거와 관련하여 이 협약에 따라 조치들을 취하여야 할 

것이다.  

2. 피해체약국이 제 1 항에 따라 취해진 조치는 위태와 비례되어야 한다.  

3. 이러한 조치는 위태를 구성하는 난파물을 제거하기 위해 합리적으로 필요한 만큼을 초과하지 

않아야 하며, 난파물이 제거되는 즉시 중지되어야 한다. ; 이러한 조치는 선적국을 포함한 기타 

국가들과 관련된 일체의 자연인 또는 법인의 권리와 이익을 불필요하게 침해해서는 아니 된다.   

4. 협약영역 안에서 이 협약의 적용은 체약국에게 어떠한 공해영역에서도 주권 또는 주권적 권리를 

주장하거나 행사할 자격이 부여되지 아니한다.  

5. 체약국은 난파물을 초래한 해양사고의 결과가 피해체약국이외의 다른 국가를 포함한 때에는 

관련 국가들과 상호 협력에 노력하여야 한다.  

 

제 3 조  

적용 범위  

1. 이 협약에서 달리 규정하지 않는 한, 이 협약은 협약영역에서의 난파물에 적용한다.  

2. 체약국은, 제 4 조 제 4 항을 조건으로, 자국의 영해를 포함한 영역이내에 위치한 난파물에 

대하여 이 협약의 적용을 확대할 수 있다. 이 경우, 체약국은 이 협약에 의해 구속되어지기 위해 

자국의 동의를 표명하는 시점 또는 그 이후 어느 때든지 사무총장에게 통지하여야 한다. 체약국이 

자국의 영해를 포함한 영역이내에 위치한 난파물에 대하여 이 협약을 적용한다고 통지한 때에는, 

해당 체약국의 권리 및 의무는 이 협약에 따른 난파물의 위치, 표시 및 제거이외에 자국의 영해를 

포함한 영역에 위치한 난파물과 관련한 다른 조치를 취함에 있어 침해됨이 없어야 한다. 이 협약 

제 10 조 내지 제 12 조의 규정들은 이 협약의 제 7 조 내지 제 9 조에 언급된 규정들 이외 달리 

취해진 어떠한 조치에도 적용하지 아니한다.  

3. 체약국이 제 2 항하에서 통지되어진 때에는, 피해체약국의 “협약영역”은 해당 체약국의 영해를 

포함한 영역을 포함한다.  



 
 

 

4. 제 2 항하에서 통지되어진 체약국은 사무총장에게 철회통지에 의해 언제든지 이를 철회할 수 

있다. 그와 같은 철회통지는 통지에 6 개월보다 장기간을 명시하지 아니하는 한, 사무총장이 

철회통지를 접수한 후 6 개월이 경과한 시점에 효력을 가진다.  

 

 

제 4 조  

면 제  

1. 이 협약은 개정된 1969 년 기름오염사고의 경우에 있어 공해상 개입과 관련한 국제협약과 

개정된 1973 년 기름이외의 물질에 의한 오염사고의 경우에 있어 공해상 개입과 관련한 의정서에 

따라 취해진 조치에는 적용하지 않는다.  

2. 이 협약은 체약국이 달리 규정하지 아니하는 한, 체약국이 소유하고 운영하는 그리고 당분간 

정부의 비영리적 목적으로만 사용되는 군함 또는 기타 선박에는 적용하지 않는다.  

3. 체약국이 이 협약을 제 2 항에 규정된 군함 또는 기타 선박에 적용하기로 결정한 경우에는, 

체약국은 당해 적용의 기간 및 조건 등 상세사항을 사무총장에게 통지하여야 한다.  

4(a) 체약국이 제 3 조 제 2 항하에서 통지가 주어진 경우, 이 협약의 다음 규정들은 영해를 포함한 

자국의 영역에 적용하지 아니한다.  

(ⅰ) 제 2 조 제 4 항  

(ⅱ) 제 9 조 제 1 항, 제 5 항 및 제 7 항 내지 제 10 항  

(ⅲ) 제 15 조  

(b) 제 9 조 제 4 항은 체약국의 영해를 포함한 영역에 적용하는 한 다음과 같이 이해하고 

해석되어야 한다.  

“피해체약국의 국내법을 조건으로, 등록선주는 자신을 대신하여 위태를 구성하는 것으로 결정된 

난파물의 제거작업을 수행하기 위해 어떠한 구조자 또는 기타의 자와 계약을 체결할 수 있다. 그 

같은 난파물 제거작업이 시작하기 전에는, 피해체약국은 난파물 제거작업이 안전을 고려하고, 

해양환경의 보호에 부합되는 방법으로 진행되는지를 확인하기 위해 필요한 범위에 대해서만 당해 

난파물 제거작업을 위한 조건을 설정할 수 있다.”  

 

제 5 조  

난파물의 보고  

1. 체약국은 자국의 국기를 게양한 선박의 선장 및 운항자로 하여금 당해 선박이 난파물을 초래한 

해양사고에 해당되는 경우, 피해체약국에게 지체없이 보고하도록 요구하여야 한다. 이 조에 의한 

보고의무는 선박의 선장 또는 운항자 중 어느 하나에 의해 이행되어진 경우 그 외의 자에게는 

보고의무가 면제된다.  



 
 

 

2. 그와 같은 보고는 등록선주명 및 그의 주사무소와 다음 사항을 포함한 피해체약국이 제 6 조에 

따라 난파물이 위태한지 여부를 결정하는데 필요한 모든 관련 정보를 제공하여야 한다.  

(a) 난파물의 정확한 위치  

(b) 난파물의 크기, 형태 및 구조  

(c) 난파물에 대한 손해의 성질 및 상태  

(d) 화물의 양과 성질, 특히 일체의 위험하고 유해한 물질 ; 그리고  

(e) 선적된 벙커 오일 및 윤활유를 포함한 기름의 총량과 형태  

 

 

제 6 조  

위태의 결정  

난파물이 위태한지 여부를 판단할 때, 다음의 요소들은 피해체약국에 의해 고려되어져야 한다.  

(a) 난파물의 크기, 형태 및 구조  

(b) 당해 영역에서의 수심  

(c) 당해 영역에서의 조차 및 조류  

(d) 기구에 의해서 채택된 지침서에 따라 식별되고 적합하게 지정된 특별민감해역, 또는 특별한 

규제조치가 1982 년 해양법에 관한 국제연합협약 제 211 조 제 6 항에 따라 채택된 경우 

배타적경제수역내에서 명백히 명시된 영역  

(e) 운송항로 또는 설정된 통항로와의 근접도  

(f) 통항의 밀도 및 빈도  

(g) 통항의 형태  

(h) 난파물에 선적된 화물의 성질 및 양과 (벙커 오일 및 윤활유와 같은) 기름의 총량 및 형태, 

특히 화물이나 기름이 해양환경으로 유출할 것 같은 손해  

(i) 항만시설의 취약성  

(j) 탁월한 기상 및 수로 조건  

(k) 당해 영역의 해저지형도  

(l) 약최저저조의 수면에서 난파물의 수면 위 또는 아래로의 높이  

(m) 난파물의 음파 및 자기적 윤곽  

(n) 해상 설치물, 파이프라인, 통신케이블 및 유사한 구조물과의 근접정도, 그리고  

(o) 난파물의 제거를 위해 필요한 모든 기타 사정  

 

 



 
 

 

제 7 조  

난파물의 위치  

1. 난파물에 대해 알자마자, 피해체약국은 체약국 및 기구의 믿을만한 관청을 포함한 모든 실행 

가능한 방법을 이용하여 항해사 및 관련 국가들에게 긴급상황으로써 난파물의 위치와 성질을 

경고하여야 한다.  

2. 만약 피해체약국이 난파물이 위태를 야기한다고 믿을만한 이유가 있을 경우에는, 그 체약국은 

난파물의 정확한 위치를 정하기 위하여 모든 실질적인 조치가 취해졌음을 보장하여야 한다.  

 

 

제 8 조  

난파물의 표시  

1. 만약 난파물이 피해체약국에 의해서 위태를 구성한다고 결정되면, 당해 체약국은 모든 합리적인 

조치가 난파물을 표시하기 위해 취해지도록 보장하여야 한다.  

2. 난파물을 표시하는 데 있어 모든 실행 가능한 조치는 난파물 표시가 난파물이 위치한 영역에서 

사용하는 국제적으로 승인된 항로표지방식에 적합함을 보장하는 조치를 취하여야 한다.  

3. 피해체약국은 적절한 항해서지를 포함한 모든 적절한 방법을 이용하여 난파물 표시에 관한 

명세들을 공표하여야 한다.  

 

 

제 9 조  

난파물 제거를 촉진시키는 조치  

 

1. 피해체약국은 난파물이 위태를 구성한다고 결정할 경우, 즉시 다음 사항을 이행하여야 한다.  

(a) 난파물의 선적국과 등록선주에게 통보한다.  

(b) 난파물과 관련하여 취해져야 할 조치에 관하여 선적국과 난파물에 의해 피해를 입은 

타체약국과 협의한다.  

2. 등록선주는 위태를 구성하는 것으로 결정된 난파물을 제거하여야 한다.  

3. 난파물이 위태를 구성한다고 결정되어진 경우, 등록선주 또는 기타 이해관계자는 피해체약국의 

책임당국에게 제 12 조에 의해 요구되는 보험 또는 기타 재정보증의 증거를 제공하여야 한다.  



 
 

 

4. 등록선주는 자신을 대신하여 위태를 구성하는 것으로 결정된 난파물의 제거작업을 수행하기 

위해 어떠한 구조자 또는 기타의 자와 계약을 체결할 수 있다. 그 같은 난파물 제거작업이 

시작하기 전에는, 피해체약국은 난파물 제거작업이 안전을 고려하고, 해양환경의 보호에 부합되는 

방법으로 진행되는지를 확인하기 위해 필요한 범위에 대해서만 당해 난파물 제거작업을 위한 

조건을 설정할 수 있다.  

５. 제 2 항 및 제 4 항에서 언급된 제거작업이 시작되었을 때에는, 피해체약국은 당해 제거작업이 

안전을 고려하고 해양환경의 보호에 부합되는 효과적인 방법으로 진행되는지를 확인하기 위해 

필요한 범위에 대해서만 그 제거작업에 대하여 관여할 수 있다.   

6. 피해체약국은  

(a) 등록선주가 제 6 조에 따라 결정된 위태의 성질을 고려하여 난파물을 제거하도록 합리적인 

기한을 지정하여야 한다.  

(b) 등록선주에게 서면으로 지정한 기한을 통지하여야 하며, 만약 등록선주가 지정된 기한 

이내에 난파물을 제거하지 않을 경우, 당해 체약국은 등록선주의 비용으로 난파물을 

제거할 수 있음을 통보하여야 한다.  

(c) 위태가 특히 심각한 경우에는 상황에 따라 즉시 개입할 의도가 있음을 등록선주에게 

서면으로 통보하여야 한다.  

7. 등록선주가 제 6(a)항에 따라 지정된 기한 이내에 난파물을 제거하지 않거나 등록선주가 

연락되지 않을 경우, 피해체약국은 안전을 고려하고 해양환경보호와 부합하며, 이용 가능한 가장 

실용적이고 신속한 방법에 의해 난파물을 제거할 수 있다.  

8. 즉각적인 조치가 요구되어지는 상황이고, 피해체약국이 이에 따라 선적국 및 등록선주에게 통보하였다면, 

안전을 고려하고 해양환경보호와 부합하며, 이용 가능한 가장 실용적이고 신속한 방법에 의해 난파물을 

제거할 수 있다.  

9. 체약국들은 당해 등록선주가 제 2 항 및 제 3 항에 따르도록 보장하기 위해 국내법에 적절한 

조치를 취하여야 한다.  

10. 체약국들은 제 4 항 내지 제 8 항하의 행위를 위해 요구되어지는 경우 피해체약국에게 동의를 

해준다.  

11. 피해체약국은 이 조에서 언급된 통보사항을 제 5 조 제 2 항에서 보고사항으로 식별된 

등록선주에게 제공되어야 한다.  

 

 



 
 

 

제 10 조  

등록선주의 책임  

1. 제 11 조를 조건으로 하여, 등록선주는 제 7 조, 제 8 조 및 제 9 조 각각의 규정하에  의한 

난파물의 위치지정, 표시 및 제거 비용에 대한 책임이 있다. 다만, 등록선주가 난파물을 발생시킨 

해양사고가 다음과 같음을 증명한 경우에는 제외한다.  

(a) 전쟁행위, 적대행위, 시민혁명, 반란 또는 예외적이고 부득이하며 불가항력적인 요소에 의한 

자연적 현상에 의해 발생한 경우  

(b) 제 3 자에 의해 손해를 끼칠 의도로 행해진 작위 또는 부작위에 의해 전적으로 발생한 경우  

(c) 등대 또는 등대와 같은 기능을 실행하는 기타 항로표지의 유지에 책임이 있는 정부나 

책임당국의 과실 또는 불법행위로 인해 전적으로 발생한 경우  

2. 이 협약의 어떠한 규정도 모든 적용 가능한 국내법이나 개정된 1976 년 해사채권책임협약과 

같은 국제법에 따라 배상책임을 제한하기 위해 등록선주의 권리를 제한하여서는 아니된다.  

3. 제 1 항에 언급된 비용에 대한 어떠한 청구도 이 협약의 규정에 따른 것을 제외하고 

등록선주에게 대항되어질 수 없다. 제 3 조 제 2 항하에서 통지가 주어진 체약국의 권리와 의무는 이 

협약에 따른 난파물의 위치, 표시 및 제거이외에 자국의 영해를 포함한 영역에 위치한 난파물과 

관련하여 침해됨이 없어야 한다.  

4. 이 조의 어떠한 규정도 제 3 자에 대한 상환청구권을 침해하지 아니한다.  

 

 

제 11 조  

책임의 면제  

 

1. 등록선주는 제 10 조 제 1 항에서 언급된 비용에 대한 책임이 다음의 협약에 저촉될 경우 이 

협약에 따른 책임을 지지 않는다.  

(a) 개정된 1969 년 유류오염손해에 대한 민사책임에 관한 국제협약  

(b) 개정된 1996 년 위험․유해물질의 해상운송과 관련한 손해배상책임에 관한 국제협약  

(c) 개정된 1960 년 원자력에너지 분야에 있어서 제 3 자의 책임에 관한 협약이나 개정된 1963 년 

원자력손해에 대한 민사책임에 관한 비엔나 협약; 또는 원자력손해에 대한 책임제한을 

규제하거나 금지하는 국내법  

(d) 개정된 2001 년 연료유오염손해에 대한 민사책임에 관한 국제협약  

 

다만, 상기의 관련 협약이 적용가능하고 발효중인 경우에 한한다.  



 
 

 

2. 이 협약에 의한 조치가 적용 가능한 국내법과 국제협약에 의해 구조로 간주되어지는 경우에는, 

당해 법 또는 협약은 이 협약의 규정과 배타적으로 구조자에게 구조와 관련하여 발생된 지불 

가능한 보수 또는 배상에 적용하여야 한다.  

 

 

제 12 조  

강제보험 또는 재정보증의 증명  

1. 체약국의 국기를 게양하는 총톤수 300 톤 이상인 선박의 등록선주는 1976 년 

해사채권책임제한협약의 제 6 조제 1(b)항과 그 개정규정에 의거하여 산정된 선박의 책임제한액과 

동일한 금액을 이 협약하에서 책임을 담보하기 위해 보험 또는 은행이나 유사 기관의 보증 등 기타 

재정보증을 유지할 것이 요구된다.  

2. 보험 또는 기타 재정보증이 이 협약의 규정에 의하여 유효한 것임을 입증하는 증명서는 총톤수 

300 톤 이상인 각 선박에 대하여 선적국의 책임당국에 의해 선박이 제 1 항의 요건과의 합치 

여부를 결정한 후 발급되어야 한다. 체약국에 등록된 선박의 경우, 당해 증명서는 선적국의 

책임당국에 의해 발급되어야 하며, 체약국에 등록되지 않은 선박의 경우, 증명서는 모든 체약국의 

책임당국에 의해 발급될 수 있다. 이 증명서는 부속서의 첨부양식에 따라야 하고 다음 사항을 

포함하여야 한다.  

(a) 선박의 명칭, 식별 번호 또는 부자, 그리고 선적항  

(b) 선박의 총톤수  

(c) 등록선주의 이름 및 주사업소  

(d) 기구 선박식별번호  

(e) 보증의 종류 및 유효기간  

(f) 보험업자 또는 보증을 제공한 기타 자의 성명 및 주사업장소, 그리고 적절한  

경우 보험 또는 보증이 설정되어 있는 사업장소  

(g) 증명서의 유효기간, 다만, 보험 또는 기타 보증의 유효기간보다 장기간이어서는 아니 된다.  

3. (a) 체약국은 제 2 항에서 언급된 증명서의 발급업무를 수행할 수 있다고 인정되는 기관이나 

단체에게 증명서 발급업무를 위임할 수 있다. 그러한 기관 또는 단체는 체약국에게 모든 증명서의 

발급사항을 통보하여야 한다. 어떠한 경우에도, 체약국은 위임기관 또는 단체에 의해 발급된 

증명서의 유효성과 정확성을 전적으로 보장해야 하며 이러한 의무를 충족시키기 위한 필요한 

제도들이 확실하게 취해져야 한다.  

(b) 체약국은 사무총장에게 다음의 사항을 통지하여야 한다.  

(i) 체약국에 의해 인정된 기관 또는 기구에 위임된 구체적인 책임과 권한사항  

(ii) 위임된 권한의 철회  

(iii) 위임된 권한이나 권한의 철회가 효력을 발생한 일자  



 
 

 

위임된 권한은 사무총장에게 당해 효력의 통지가 된 일자로부터 3 개월이 경과하기 이전에는 

효력을 발생하지 않는다 

(c) 이 조항에 따라 증명서를 발급할 권한을 가진 기관이나 단체는 최소한 그들이 발행하였던 

증명서가 발급 당시의 조건을 유지하지 못한 경우에 당해 증명서를 철회할 수 있는 권한을 

주어져야 한다. 어떠한 경우에서도, 위임된 기관 또는 단체는 증명서 발급을 위임받았던 

체약국에게 증명서를 철회한 사항을 보고하여야 한다.  

4. 증명서는 발급국가의 단일 또는 복수의 공용어로 작성되어야 한다. 사용된 언어가 영어, 불어 

또는 스페인어가 아닌 경우에는 본문은 이들 언어중 하나의 언어로 번역문을 포함하여야 한다. 

만일 발급국가가 자국의 공용어의 표기를 생략하기로 결정한 경우에는 증명서에서 당해 국가의 

공용어는 생략할 수 있다.  

5. 증명서는 선박내에 비치되어야 하며, 그 사본 1 부는 선박의 등록 기록을 보관하고 있는 

책임당국에게 기탁되거나 선박이 체약국에 등록되지 않은 경우에는 증명서를 발급 또는 인증한 

책임당국에게 기탁되어야 한다.  

6. 보험 또는 기타 재정보증서는, 제 2 항에 의거한 증명서에 명시된 보험 또는 기타 재정보증의 유효기간 

만료이외의 사유로 인하여 제 5 항에서 언급된 책임당국에게 이의 종료통고를 행한 일자로부터 3 개월이 

경과하기 이전에 정지될 수 있는 경우에는, 전술한 기간 내에 그 증명서를 당해 책임당국에 제출하거나 또는 

새로운 증명서가 발급되지 아니하는 한, 이 조의 요건을 충족하지 않는다. 전술한 규정은 보험 또는 보증으로 

하여금 이 조의 요건을 더 이상 충족하지 못하게 하는 결과를 가져오는 여하한 수정에도 동일하게 적용한다.  

7. 선적국은 이 조항의 규정을 따르고 기구가 채택한 등록선주의 재정보증책임에 관한 일체의 지침을 고려할 

것을 조건으로, 증명서의 발급조건 및 효력을 결정하여야 한다.  

8. 이 협약에서 어떠한 조항도 어떠한 체약국이 이 협약의 목적상 보험 또는 재정보증서의 

제공자의 재정적 지위와 관련하여 다른 국가나 기구 또는 다른 국제기구로부터 얻은 정보에 

의존하는 것을 방해하는 것으로 해석되지 않는다. 그와 같은 경우, 그 같은 정보에 의존하는 

체약국은 제 2 항에서 요구되는 증명서를 발급하는 국가로서의 자신의 책임이 면제되지 않는다.  

9. 체약국의 권한하에 발급되고 인증된 증명서는 이 협약의 목적상 다른 체약국에 의하여 

수락되어져야 하며, 비록 그러한 증명서가 체약국에 등록되지 않은 선박에게 발급되고 인증되었다 

할지라도, 다른 체약국은 자국에 의하여 발급하거나 인증한 증명서와 동일한 효력을 가지는 것으로 

간주되어야 한다. 체약국은 증명서에 기명된 보험업자 또는 보증인이 이 협약에 의해 부과된 

의무를 이행할 재정적 능력이 없다고 인정하는 경우에는, 언제든지 증명서를 발급하거나 인증한 

국가와의 협의를 요청할 수 있다.  

10. 이 협약에 의해 발생한 일체의 배상의 청구는 등록선주의 책임을 대신하여 보험업자 또는 

재정보증을 제공하고 있는 기타의 자을 상대로 직접 제기될 수 있다. 이와 같은 경우, 피소인은 

등록선주가 일체의 적용가능한 국내 또는 국제영역하에서의 책임제한을 포함하여 주장할 권리를 

가지게 되는 항변(등록선주의 파산 또는 청산의 경우 제외)을 원용할 수 있다. 등록선주가 또한 



 
 

 

책임제한의 자격이 없다할지라도, 피소인은 제 1 항에 따라 유지되어지기 위해 요구되는 보험 또는 

기타 재정보증의 총액과 동등한 금액까지 책임을 제한할 수 있다. 그밖에, 피소인은 해양사고가 

선주 자신의 고의적 위법행위에 기인하였다고 항변을 원용할 수 있으나, 등록선주가 그를 상대로 

제기한 소송절차에 원용할 수 있을 기타의 항변을 주장할 수 없다. 피소인은 어떠한 경우에도 

등록선주에게 소송절차에 가담하도록 요구할 권리를 가진다.  

11. 체약국은 자국의 국기를 게양할 자격이 있는 모든 선박에 대하여, 제 2 항 또는 제 14 항에 

의해 증명서를 발급받지 아니한 경우에는, 이 조를 적용하여 운항하는 것을 허가하여서는 아니 

된다.  

12. 이 조의 규정을 따를 것을 조건으로, 각 체약국은 선박이 어디에 등록되어 있는지를 불문하고, 자국 

영역내에 있는 항구에 입출항하거나 영해내에 있는 해양시설에 출입하는 총톤수 300 이상인 모든 선박에 

대하여, 제 1 항에 요구되는 범위의 보험 또는 기타 재정보증이 유효하게 적용되도록 그의 국내법령에 의하여 

보장하여야 한다.  

13. 제 5 항의 규정에도 불구하고, 제 3 항의 요구에 따라 증명서를 발급한 체약국이 모든 

체약국들에게 증명서의 존재를 입증하고 제 12 항에 의한 체약국의 의무이행을 면제할 수 있는 

접근 가능한 전자식 형태로 기록을 유지하였음을 사무총장에게 통지하였다면, 체약국은 선박이 

자국의 영역내에 있는 항구에 입항 또는 출항하거나 해양시설에 도착 또는 출항한 때에 제 12 항의 

목적상 선박이 제 2 항에 의해 요구되는 증명서를 선내 소지하거나 제시하지 않아도 됨을 

사무총장에게 통지할 수 있다.  

14. 체약국에 의하여 소유되고 있는 선박에 대하여 보험 또는 기타 재정보증이 유지되고 있지 않는 

경우에는, 이에 관한 이 조의 규정은 그러한 선박에 대하여 적용되지 아니한다. 그러나 그 선박은 

당해 체약국이 소유하고 있고 선박의 책임이 제 1 항에서 규정된 한도 내에서 담보한다는 것을 

나타내는 등록국의 책임당국에 의해 발급된 증명서를 소지하여야 한다. 이와 같은 증명서는 

제 2 항에서 규정된 양식에 가능한 한 엄격히 따라 작성되어야 한다.  

 

제 13 조  

제척기간   

이 협약에 의거한 배상청구권은 이 협약에 따라 위태로 결정된 일자로부터 3 년 이내에 소송을 

제기하지 아니하는 한 소멸된다. 단, 어떠한 경우에도 난파물을 초래한 해양사고의 일자로부터 

6 년이 경과하면 소송을 제기할 수 없다. 해양사고가 일련의 사건으로 이루어진 경우에는, 6 년의 

기간은 이러한 최초의 해양사고의 발생일로부터 기산한다.  

 

제 14 조  

개정규정  

1. 기구는 이 협약의 수정 또는 개정을 위한 회의를 소집할 수 있다.  



 
 

 

2. 기구는 체약국의 3 분의 1 이상의 요청이 있을 경우, 협약의 수정 또는 개정을 위한 체약국 

회의를 소집하여야 한다.  

3. 이 협약 개정안의 발효일자 이후에 이 협약에 구속을 약속하는 동의는 이 협약의 개정에도 

적용되는 것으로 간주한다.  

 

 

제 15 조  

분쟁의 해결   

1. 이 협약의 해석 또는 적용에 관하여 2 개국 이상 사이에 분쟁이 발생한 경우, 당해 체약국들은 

그들이 선택한 교섭, 사실조사, 중개, 조정, 중재 및 평화적 수단을 통해 우선적으로 해결하여야 

한다.  

2. 만약 분쟁이 발생한 당사국 중 일방의 체약국이 타방의 체약국에게 통지된 후 12 개월을 

초과하지 않는 합리적인 기간이내에 분쟁이 해결되지 않는 경우 1982 년 유엔해양법협약 

제 15 장에서 규정한 분쟁해결에 관한 규정은 분쟁당사국들이 1982 년 유엔해양법협약의 

체약국인지의 여부와 관계없이 이를 준용하여야 한다.  

3. 1982 년 유엔해양법협약 제 287 조에 따라 이 협약과 유엔해양법협약의 체약국에 의해 선택된 

일체의 절차는 이 협약하에서의 분쟁해결을 위해 적용하여야 한다. 다만, 이 경우 당해 체약국은 

이 협약을 비준, 수락, 승인 또는 가입한 때 또는 그 이후 어느 시점에 이 협약에 기인한 

분쟁해결을 목적으로 제 287 조에 따라 또 다른 절차를 선택하지 않아야 한다.  

4. 유엔해양법협약의 체약국이 아닌 이 협약의 체약국은 이 협약을 비준, 수락, 승인 또는 가입한 

때 또는 그 이후 어느 시점에, 서면에 의한 선언에 의해, 이 협약하에서 발생한 분쟁해결의 목적을 

위해 유엔해양법협약 제 287 조 제 1 항에서 규정하는 1 개 또는 그 이상의 수단을 선택할 자유가 

있어야 한다. 제 287 조는 발효된 선언에 의해 영향을 받지 않는 체약국과의 일체의 분쟁뿐만 

아니라 그와 같은 선언에도 적용하여야 한다. 유엔해양법협약 부록 5 및 7 에 따른 조정 및 중재를 

목적으로, 그와 같은 국가는 이 협약에 기인한 분쟁해결을 위해 부록 5 의 제 2 조 및 부록 7 의 

제 2 조에 언급된 목록에 포함된 조정자 및 중재자들을 지명할 자격이 있다.  

5. 제 3 항 및 제 4 항하에서 행해진 선언은 사무총장에게 기탁되어야 하며, 사무총장은 그 사본을 

체약국에게 전달하여야 한다.  

 

 

제 16 조   

기타 협약 및 국제협정과의 관계  



 
 

 

이 협약은 1982 년 12 월 10 일 몬테고만에서 채택된 유엔해양법협약과 국제관습해양법하에서 

어떠한 국가의 권리와 의무도 침해하여서는 아니 된다.  

 

제 17 조   

서명, 비준, 수락, 승인, 가입  

1. 협약은 2007 년 11 월 19 일부터 2008 년 11 월 18 일까지 기구 본부에 서명을 위해 개방되며 

이후에 가입을 위해 개방될 것이다.  

(a) 체약국은 이 협약에 구속에 대한 동의를 다음과 같이 나타낼 수 있다.  

(ⅰ) 비준, 수락 또는 승인에 대한 유보 없는 서명 또는  

(ⅱ) 비준, 수락, 승인에 이은 비준, 수락, 승인을 전제로 하는 서명 또는  

(ⅲ) 가입  

(b) 비준, 수락, 승인 또는 가입은 사무총장에게 발효중인 협약문서의 기탁에 의해 효력이 

발생한다.  

 

 

제 18 조  

발효   

1. 이 협약은 10 개 국가가 유보없이 비준, 수락 또는 승인을 위해 협약에 서명하거나 비준, 수락, 

승인 또는 가입을 위해 사무총장에게 협약을 기탁한 날짜로부터 12 개월이 지난 후에 발효한다.  

2. 이 협약의 발효를 위한 제 1 항의 조건을 충족한 이후 이 협약에 비준, 수락, 승인 또는 가입한 

모든 국가의 경우, 이 협약은 제 1 항에 따라 발효되기 이전인 경우를 제외하고, 해당 국가가 

협약문서를 기탁한 날짜로부터 3 개월 이후에 발효한다.  

 

제 19 조  

철회   

1. 이 협약은 체약국에서 이 협약이 발효된 날짜로부터 1 년이 경과한 이후 언제든지 체약국은 이 

협약을 철회할 수 있다.  

2. 철회는 사무총장에게 발효중인 협약문서의 기탁에 의해 효력이 발생한다.  

3. 철회는 사무총장이 협약문서를 접수한 후 1 년 또는 협약의 철회문서에 명시된 기간이 1 년보다 

긴 경우 그 기간이 경과한 시점에 효력을 가진다.  

 

 



 
 

 

제 20 조  

기탁   

 

1. 이 협약은 사무총장에게 기탁된다.  

2. 사무총장은  

(a) 이 협약에 서명하거나, 가입한 모든 국가와 기구의 모든 회원에게 다음의 사항을 

통보하여야 한다.  

(i) 비준, 수락, 승인, 가입 서류의 기탁이나 각각의 새로운 서명.  

(ii) 이 협약의 발효일  

(iii) 체약국에 의해 폐기의 문서가 기탁되고, 폐기 문서가 접수된 날짜, 그리고 폐기가 

효력을 시작하는 날짜  

(iv) 이 협약에 따라 접수된 기타 선언 및 통지  

(b) 협약의 승인된 사본을 협약에 서명하거나 가입한 체약국에게 전송하여야 한다.  

3. 협약이 발효하는 즉시 승인된 사본은 유엔헌장 제 102 조에 따라 등록 및 출판을 위하여 

사무총장이 유엔 사무총장에게 전송하여야 한다.  

 

제 21 조  

언어   

이 협약은 아랍어, 중국어, 영어, 프랑스어, 러시아어, 스페인어로 1 통씩 작성되고 각각의 외국어 

판을 정본으로 한다.  

 

2007 년 5 월 18 일 나이로비에서 채택하였다.  

 

이상의 증거로서 아래의 서명자는 동 목적을 위해 그들의 정부로부터 전권을 위임받아 이 협약에 

서명하였다.  



 
 

 

<Memo> 
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